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The applicant was a resident of Missouri, and the application was signed in 
that state. It stipulated that the contract should not take effect until the 
first premium had been paid. The policy, executed at the company’s 
office in New York, was forwarded to Missouri and there delivered to the 
applicant, who paid the premium in Missouri. 

Held, That it was a Missouri contract, and governed by the laws of that state. 

A Missouri Statute provided that a certain rule of commutations should be ap- 
plied in case of default in payment of premium, and the policy-holder 
should be entitled to the resulting surrender value. 

Held, That the insertion in the policy of a different rule, and in the application 
of a clause, by which the beneficiary purports to waive any other sur- 
render value whether required by the statute of any state or not, were 
ineffectual to nullify the statute. 


* Decision rendered, May 11, 1891. 
Vor. XX.—61. 
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This was an action brought by Alice L. Wall, a citizen of Mis- 
souri, and widow of Samuel E. Wall, and prosecuted by Benjamin 
F. Pettus, her administrator, against the Equitable Life Assurance 
Society of the United States, a corporation of New York and doing 
business in Missouri, on a policy of insurance executed by the de- 
fendant at its office in the vity of New York on December 23, 1880, 
upon the life of Samuel E. Wall, by which, in consideration of the 
payment of $136.25 by him, and of the payment of a like sum on or 
before December 15 in each year during the continuance of the 
contract, it promised to pay to Alice L. Wall, his wife, $5,000 at its 
office in the city of New York within sixty days after satisfactory 
proofs of his death. 

And, further, that if the premiums upon this policy for not less than three 
complete years of assurance shall have been duly received by said society, 
and this policy should thereafter become void in consequence of default ef 
payment of a subsequent premium, said society will issue, in lieu of such 
policy, a new paid-up policy, without participation in profits, in favor of said 
Alice L. Wall, if living, for the entire amount which the full reserve on 
this policy, according to the present legal standard of the state of New York, 
will then purchase as a single premium, calculated by the regular table for 
single-premium policies now published and in use by the society: provided, 
however, that this policy shall be surrendered, duly receipted, within six 
months of the date of default in the payment of premium, as mentioned above. 
This policy is issued and accepted upon the condition that the provisions and 
requirements printed or written by the society upon the back of this policy 
are accepted by the assured as part of this contract as fully as if they were 
recited at length over the signatures hereto affixed. 


Among the provisions and requirements printed on the back of 
the policy were the following :— 


(4) All premiums are due in the city of New York at the date named in the 
policy; but, at the pleasure of the society, suitable persons may be author- 
ized to receive such payments at other places, but only on the production of 
the society’s receipt therefor, signed by the president, vice-president, actu- 
ary, secretary, or assistant secretary, and countersigned by the person to 
whom the payment is made. No payment made to any person, except in ex- 
change for such receipt, will be recognized by the society. All premiums are 
considered payable annually in advance. When the premium is made pay- 
able in semi-annual or quarterly installments, that part of the year’s pre- 
miums, if any, which remains unpaid at the maturity of this contract shall 
be regarded as an indebtedness to the society on account of this contract, 
and shall be deducted from the amount of the claim; and if any premium or 
installment of a premium on this policy shall not be paid when due, this pol- 
icy shall be void; nevertheless nothing herein shall be construed to deprive 
the holder of this policy of the privilege to demand and receive paid-up in- 
surance in accordance with the agreement contained inthis policy. (5) The 
contract between the parties hereto is completely set forth in this policy and 
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the application therefor, taken together, and none of its terms can be modi 
fied, nor any forfeiture under it waived, except by an agreement in writing, 
signed by the president, vice-president, actuary, secretary, or assistant sec- 
retary of the society, whose authority for this purpose will not be delegated. 
(6) lf any statement made in the application for this policy be in any re- 
spect untrue, this policy shall be void. 

The application for the policy was dated at Windsor, in the state 
of Missouri, December 15, 1880, addressed to the defendant, and 
signed by Samuel E. Wall and Alice L. Wall; and the parts of it 
relied on by the defendant were as follows:— 

(27) Does the person for whose benefit the assurance is effected, in con- 
sideration of the agreements contained in the policy hereby applied for 
(providing for paid-up insurance in the event of surrender of the policy at 
certain periods and under certain conditions specified), waive and relinquish 
all right or claim to any other surrender value than that so provided, 
whether required by a statute of any state or not?. Yes. It is hereby 
declared and agreed that all the statements and answers written on this ap- 
plication are warranted to be true, and are offered to the society as a con- 
sideration of the contract, which shall not take effect until the first premium 
shall have been actually paid during the life of the person herein proposed 
for assurance. 

The petition alleged that, in consideration of the sum of $136.25 
paid to the defendant by Samuel E. Wall, and of the further agree- 
ment on his part to pay to the defendant an annual premium of 
$136.25 on or before December 15th in each year during the con- 
tinuance of the contract, the defendant “made, executed, and de- 
livered to said Samuel E. Wall, who was then and all the times 
hereinafter mentioned a resident of the state of Missouri, and in 
which state the said policy was delivered and the said premiums 
paid,” the policy of insurance above stated. The answer admitted 
that said Wall was a resident of the state of Missouri, and that the 
policy of insurance, “after being applied to for and executed by 
the defendant, was, at the request of the said Wall, transmitted to 
the state of Missouri, and was delivered to said Wall in said state,” 
and “that the annual premiums due on said policy on December 
15, 1881, and December 15, 1882, were paid, as also the cash pre- 
mium due when said policy was issued.” The plaintiff alleged in 
the petition, and proved at the trial, that Samuel E. Wall failed to 
pay the premium due December 15, 1885; that he died January 21, 
1884; that the defendant, on notice of his deatk, denied its liabil- 
ity, and thereby waived further proof thereof; that on December 
15, 1883, the policy had acquired a net value of $161.05, as com- 
puted upon the American experience table of mortality, with 44 per 
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cent annual interest; that neither Wall nor his wife was then in- 
debted to the defendant on account of past premiums on the pol- 
icy, or otherwise; that his age at that time was 39 years; and that 
three-fourths of such net value, applied and taken as a net single 
premium for temporary insurance for the ful] amount written in 
the policy, would continue the policy in force until August 30, 
1886. The plaintiff claimed the full amount of the policy, with in- 
terest, by virtue of the provisions of the Revised Statutes of Mis- 
souri of 1879, which are copied in the margin.* The grounds of 
defence relied on were: (1) That the policy was a contract gov- 
erned by the laws of the state of New York, and not by the laws of 
the state of Missouri; (2) that if it was governed by the laws of 
Missouri, then the stipulations in the policy and in the application 
therefor were valid and binding on the plaintiff as a waiver of the 
provisions of section 5983 of the Revised Statutes of Missouri. 
The court, on motion of the plaintiff, ordered the parts of the an- 
swer which set up these defenses to be struck out, delivering the 
opinion reported in 32 Fed. Rep., 273; and afterwards, upon a sub- 
mission of the case to its decision without a jury, declined to sus- 
tain these defenses, and rendered judgment for the plaintiff in the 
8um of $6,125. The defendant duly excepted to these rulings, and 
sued out this writ of error. 


Henry Hrresvock, Gro. A. Mapmuz, and G. A. Fingeinsvre, for 
Plavntiff in Error. 
L. C. Kravtuorr, for Defendant in Error. 


Mk. Justice Gray, after stating the facts as above, delivered the 
opinion of the court. 

Upon the question, whether the contract sued on was made in 
New York or in Missouri, there is nothing in the record, except the 
policy and application, the petition and answer, by which the facts 
appear to have been as follows: The assured was a resident of 
Missouri, and the application for the policy was signed in Missouri. 

The policy, executed at the defendant’s office in New York, pro- 
vides that “the contract between the parties hereto is completely 
set forth in this policy and the application therefor, taken together.” 
The application declares that the contract “shall not take effect un- 
til the first premium shall have been actually paid during the life 
of the person herein proposed for assurance.” The petition alleges 

% The provisions copied in the margin are Secs. 5983 to 5986 inclusive, of the statute. 












1891.] Equitable Life Ass’e Society of the United States vs.Petius. 965 


that that premium and two annual premiums were paid in Missouri. 
The answer expressly admits the payment of the three premiums, 
and, by not controverting that they were paid in Missouri, admits 
that fact also, if material: Rev. St. Mo., 1879, § 3545. The peti- 
tion further alleges that the policy was delivered in Missouri; and 
the answer admits that the policy was, “at the request of the said 
Wall, transmitted to the state of Missouri, and was delivered to the 
said Wall in said state.” If this form of admission does not im- 
ply that the policy was at the request of Wall transmitted to an- 
other person, perhaps the company’s agent, in Missouri, and by 
him there delivered to Wall, it is quite consistent with such a state 
of facts; and there is no evidence whatever, or even averment, that 
the policy was transmitted by mail directly to Wall, or that the 
company signified to Wall its acceptance of his application in any 
other way than by the delivery of the policy to him in Missouri. 
Upon this record, the conclusion is inevitable that the policy never 
became a completed contract, binding either party to it, until the 
delivery of the policy and the payment of the first premium in Mis- 
souri; and, consequently, that the policy is a Missouri contract, and 
governed by the laws of Missouri. 

By the Revised Statutes of Missouri of 1879, in force when this 
policy was made, it was enacted as follows: By section 5983, 

No policy of insurance on life, hereafter issued by any life insurance com- 
pany authorized to do business in this state, shall, after payment upon it of 
two full annual premiums, be forfeited or become void by reason of the non- 
payment of premium thereon; but it shall be subject to the foilowing rules 
of commutation, to-wit :— ‘ 

The net value of the policy is to be computed, and the insurance 
is to continue in force for the full amount ofthe policy for such 
time as three-fourths of such net value will be a premium for, ac- 
cording to the rules of commutation prescribed in that section. 
By section 5984, the holder of the policy, within sixty days from 
the beginning of such temporary insurance, may elect to take a 
paid-up policy for such amount as the net value aforesaid would be 
a premium for. By section 5985, if the assured dies within the 
term of temporary insurance, as determined by section 5983, and 
there has been no breach of any other condition of the policy, 

The company shall be bound to pay the amount of the policy, the same as 
if there had been no default in the payment of premium, anything in the 
policy to the contrary notwithstanding. 

The manifest object of this statute, as of many statutes regulat- 
ing the form of policies of insurance on lives or against fires, is to 
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prevent insurance companies from inserting in their policies con- 
ditions of forfeiture or restriction, except so far as the statute per-" 
mits. The statute is not directory only, or subject to be set aside 
by the company with the consent of the assured; but it is manda- 
tory, and controls the nature and terms of the contract into which 
the company may induce the assured to enter. This clearly ap- 
pears from the unequivocal words of command and of probibition 
above quoted, by which, in section 5983, “no policy of insurance” 
issued by any life insurance company authorized to do business in 
this state “shall, after the payment of two full annual premiums, 
be forfeited or become void, by reason of the non-payment of pre- 
mium thereon, but it shall be subject to the following rules of com- 
mutation;” and, in section 5985, that if the assured dies within the 
term of temporary insurance, as determined in the former section, 
“the company shall be bound to pay the amount of the policy, 
anything in the policy to the contrary notwithstanding.” This 
construction is put beyond doubt by section 5986, which, by speci- 
fying four cases (two of which relate to the form of the policy) in 
which the three preceding sections “shall not be applicable,” nec- 
essarily implies that those sections shall control all cases not so 
specified, whatever be the form of the policy. Of the cases so 
specified, the only ones in which the terms of the policy are per- 
mitted to differ from the plan of the statute are the first and sec- 
ond, which allow the policy to stipulate for the holder’s receiving 
the full benefit, either in cash, or by a new paid-up policy, of the 
three-fourths of the net value, as determined by sections 5983 and 
5984. The other two cases specified do not contemplate or author- 
ize any provision in the contract itself inconsistent with the statute; 
but only permit the holder to surrender the policy, either in lieu of 
a new policy, or for a consideration adequate in his judgment. In 
defining each of these two cases, the statute, while allowing the 
holder to make a new bargain with the company, at the time of 
surrendering the policy, and upon such terms as, on the facts then 
appearing, are satisfactory to him, yet significantly, and, it must be 
presumed, designedly, contains nothing having the least tendency 
to show an intention on the part of the legislature that the com- 
pany might require the assured to agree in advance that he would 
at any future time surrender the policy, or lose the benefit thereof, 
upon any terms but those prescribed in the statute. It follows 
that the insertion in the policy of a provision for a different rule 
of commutution from that prescribed by the statute in case of de- 
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fault of payment of premium after three premiums have been paid, 
as well as the insertion in the application of a clause by which the 
beneficiary purports to “ waive and relinquish all right or claim to 
any other surrender value than that so provided, whether required 
by a statute of any state or not,” is an ineffectual attempt to evade 
and nullify the clear words of the statute. Judgment affirmed. 


SUPREME COURT OF TEXAS. 


EAST TEXAS FIRE INS. CO. 
vs, 


BLUM er at.* 


A policy for $1,000, on property already insured for $3,000, contained the 
following provision: ‘‘ Total concurrent insurance $4,000.’’ Subsequently 
other insurance to the amount of $1,000 was procured. 


Held, That the provision referred to the total insurance then existing, and 
the subsequent policy was other insurance without consent. 


Insured wrote to a soliciting agent of several companies asking insurance, 
not designating the company or fixing rates. The insurance was procured 
by him from the regular agent of a company with which he was not 
connected. 


Held, That in procuring the policy he acted as a broker and agent of the in- 
sured. But withits procurement his agency ceased, and notice to him of 
cancellation was not notice to the insured. 


Held, That he was the agent of the company, simply to receive and remit the 
premium, and had no authority to consent to other insurance. 


Held, That a promise by an agent to consent to other insurance, long before 
the issue of the policy, is not a consent by the company. 


Warraker & Bonner, Davis & Davinson, and F. D. Minor, for 
Appellant. 

Scorr & Levi, for Appellees. 

Stayton, C. J. 

This is an action by appellees on a policy of insurance issued to 
A. T. Glen & Son by appellant on October 2, 1886, which was trans- 
ferred to appellees after the destruction of the goods covered by it 
Glen & Son did business at the town of Buffalo, and prior to the 
issuance of the policy in question had obtained three policies on 


* Decision rendered, March 28, 1890. 
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their stock of goods, each for $1,000. These policies had been ob- 
tained through E. L. Bridges and other fire insurance agents re- 
siding at Navasota and other places, who, it seems, had solicited 
the business of Glen & Son. T. L. McNair, after stating that he 
was a clerk in the office of Bridges, and not the agent of any insur- 
ance company, testified that “at or about the latter part of 
September, 1886, a letter was received at our agency from A. T. 
Glen & Son, Buffalo, Tex., applying for $1,000 additional insurance 
on their stock of merchandise. Shortly after the receipt of this 
application, I wrote to Lofland & Menard, of Galveston, Tex., for 
said insurance, and, I think, inclosed them a copy of Glen & Son’s 
previous application. Several days after this, our agency received 
a policy from Lofland & Menard for A. T. Glen & Son in the East 
Texas Fire Insurance Company. * * * After the issuance of 
the said East Texas policy, there was additional insurance obtained 
on said merchandise by said Glen & Son, and, to explain my knowl- 
edge of the matter, will state that, on the evening of the night of 
the fire which consumed the stock of Glen & Son, a letter was re- 
ceived at our agency from said firm notifying us that they had 
taken out additional insurance in the National Insurance Company 
of Salina, Kan., to the amount of one thousand dollars on stock. 
I do not know the date of said National policy, nor where it was 
obtained. The facts are that no consent of the East Texas Insur- 
ance Company was obtained for such additional insurance, nor was 
said company notified previous to the time the fire occurred. A. T. 
Glen & Son wrote a letter in regard to such additional insurance 
in the National Insurance Company of Salina, Kan., and that letter 
was received at our agency on the evening of the night of the fire. 
* * * This letter was the first intimation we had, so fat as I 
am aware, of this additional insurance.” On cross-examination the 
witness stated: “Iwas not the agent of the defendant company 
at, before, or after the issuance of the policy sued on. The premium 
on policy referred to was paid to my employer, E. L. Bridges, some 
time after the fire. Don’t know when or how. * * * The said 
policy was mailed to Glen & Son from our office, Bridges being 
absent at the time. Mr. Bridges being absent at the time when 
Glen & Son’s letter was received at our office applying for the in- 
surance, I applied to Lofland & Menard, at Galveston, for the in- 
surance desired by Glen & Son; and they forwarded to our office a 
policy in the East Texas Insurance Company, which I mailed to 
Glen & Son, at Buffalo, Tex. We kept separate registers for the 
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companies represented by Bridges as a commissioned agent, and 
also a general register in which is recorded copies of policies ob- 
tained by us in companies we do not represent as agent. * * * 
All policies of the East Texas Fire Insurance Company sent to us 
were entered in our general register.” Having received informa 
tion that Lofland & Menard, who were the agents at Galveston of 
appellant company, had issued the policy sued on, the company 
wrote to them, on October 4, 1886, declining the risk on several 
grounds, one of which was that the agents of the company for the 
territory within which the insured property was situated were 
Anderson & Robertson, for whom only policies would be there 
written. By the terms of the policy, the company had the right to 
cancel it; and, on receipt of its letter, Lofland & Menard, on Octo- 
ber 5, 1886, wrote to Bridges, asking him to take up the policy and 
return it. Bridges, by McNair, replied on October 7th that the 
policy had been sent for, and would be returned as soon as received. 

MeNair, continuing his testimony, said: “I will state that on 
receipt of Lofland & Menard’s order to take up [policy] I did not 
notify Glen & Son, but applied to Hughes & Stowe, at Galveston. 
for a policy for Glen & Son for the same amount, intending, upon 
receipt of it, to send it to Glen & Son, and ask them to return the 
East Texas policy; and the matter was in suspense at the time the 
fire occurred. I will state further that I did not have the time to 
notify Glen & Son that the East Texas desired to cancel their policy 
after Glen & Son notified us of having taken out additional insur- 
ance, as I was notified by a telegram from Glen & Son of the loss 
before the next mail. * * * The order of Lofland & Menard 
to take up this policy was by letter of date October 5, 1886.” 

E. L. Bridges, after stating that he was agent for four fire insur- 
ance companies, named, when policy was issued, testified as follows: 
“I first learned of the issuance of the policy of this defendant 
company which is now in suit after the burning of the property. 
After the fire, my clerk informed me that on or about October 4, 
1886, he received through the mail, from Lofland & Menard, 
* * * the policy; that on its receipt he forwarded it by mail 
to Glen & Son, at Buffalo, Leon County,Tex. * * * I left home 
several days before the fire, and returned on Sunday, October 10, 
. 1886. Ilearned that the policy had been received and forwarded 
by my clerk.” He then produced the letter which induced the 
clerk to apply to Lofland & Menard for insurance. That was of 
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date September 22, 1886, and simply sought $1,000 additional in- 
surance, but named no company in which it was desired. Con- 
tinuing, he said: “I was not personally aware of the issuance of 
the East Texas policy until October 11, 1886. On October 11, 
1886, I received a letter from Glen & Son, dated Buffalo, October 
7, 1886, addressed to me, which was as follows :— 

* * * We have to advise you that we have increased our insurance 


$1,000.00 in the National Mutual of Salina, Kan., making total amount of in- 
surance on stock of merchandise five thousand dollars. Yours, truly, 


A. T. Guzen & Son. 

I am not aware of any consent being given by the defendant com- 
pany to the additional insurance above referred to. This letter 
before mentioned, of date October 7, 1886, and received by me on 
October 11, 1886, after the fire, was the first information I had of 
such additional insurance.” This witness then produced a letter 
of date October 11, 1886, from Lofland & Menard, in which they 
acknowledge information from him, by telegram, of the loss sued on, 
which contained the following :— 

As to this last, we must acknowledge we do not understand how the East 
Texas can be involved. We instructed you several days since to take up 
this policy, and have your reply acknowledging receipt of said instructions, 
and saying that said policy should be returned to us, You, under same cover 
with above-mentioned acknowledgement, returned to us the East Texas policy 
on Pearlstone, for which we had sent you an Anglo Nevada policy to replace 
it, and which we had requested you to take up at same time we had the 
Glen policy. * * * Weembrace the first opportunity to write you in re- 
gard to this matter, and ask the question if you are not in error in reporting 
the East Texas on this risk. 

On cross-examination, he stated: “I was not the agent of the de- 
fendant company at or before the issuance of the policy of insur- 
ance sued upon. I did receive the premium upon said policy in 
this way, to explain: $150 was paid to me by Glen & Son; and, 
as nearly as I can recollect, the balance, $50, was paid by draft of 
Glen & Son on L. & H. Blum, Galveston, Tex., on or about October 
20, 1886. If the matter had been finally consummated by the 
company’s acceptance of the premium, I would have retained 15 
per cent of the same as my perquisite.” He then stated the same 
facts in regarding to keeping two registers stated by McNair, and 
that the entries of policies issued by defendant company were all 
made in the general register, which did not show the business 
done with companies for which he was agent. “* * * I did 
not know that the policy sued on was in existence till after the 
property was destroyed. I did not collect the premium till about 
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October 20, 1886, which was subsequent to the fire. This premium, 
less exchange, was transmitted to Lofland & Menard, of Galveston, 
Tex., and by them returned to me, at which time I sent Glen & 
Son $51.50, as the agents of the company declined to receive the 
money. * * * As to whether or not it is true in regard to my 
knowledge of the intention of the East Texas Insurance Company 
to cancel their policy, will say that I did not know of the existence 
of said policy until October 11, 1886.” 

A.T. & S. G. Glen, after testifying to the insurance held by them, 
and that the ‘property was destroyed by fire on October 9, 1886, 
testified as follows: ‘The circumstances under which the policy 
of the defendant company was issued were as follows: A short 
time before the fire, E. L. Bridges, of Navasota, Tex., was around 
soliciting insurance. We were not ready at that time to take out 
more insurance, but told him (Bridges) that when we wanted more 
insurance we would write him, which Bridges insisted on us 
doing, saying he would give us until November, 1886 to pay the 
premium. E. L. Bridges was the agent of the defendant company 
in procuring the insurance. The policy of defendant company was 
received from E. L. Bridges a short time before the fire,—don’t 
remember exact dates,—and the premium paid a few days after 
the fire. We gave a check on L. & H. Blum for $50, and paid the 
balance in cash to Bridges. No demand was ever made for pay- 
ment of the premium until a few days after the fire, when Bridges 
came to Buffalo, and told us that he wanted to get his hands clear 
of the matter, and asked us to pay the premium before it was due, 
which we promptly did. * * * Bridges came to Buffalo after 
the fire, and told us, at the time be made demand for the premium, 
that he had received notice from defendant company to cancel 
their policy; and, owing to his absence from home, his clerk had 
neglected to cancel the East Texas policy and write us up in some 
other good company, and insisted on our paying the premiums, as 
before stated. Some time after Bridges collected the premium, he 
expressed it back to us, and wrote us that the company would not 
receive it.” They denied having notice that the company had 
cancelled the policy, and an averment that they had not paid 
premium, and then continued: “As regards additional insurance, 
Bridges told us, when we wished to take out additional insurance, 
to do so, and notify him by letter, which we promptly did. * * * 
E. L. Bridges acted as the agent of the defendant company in the 
issuance of the policy by that company to us, in insuring our stock 
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of merchandise at Buffalo. * * * Wedon’t remember the exact 
dates of the notice to Bridges, but we are positive we notified him 
as soon as we received the additional insurance in the National 
Mutual Insurance Company of Salina, Kan., as per instructions of 
Bridges to always notify him as soon as we received additional 
insurance. There was $4,000 of insurance on stock other than the 
$1,000 in defendant company.” 

John Stubbs, cashier and corresponding clerk for Lofland & 
Menard, testified that “E. L. Bridges was never the agent of 
defendant company at Galveston, Tex., or elsewhere, but was the 
agent of some other companies at Navasota, Tex., and at times 
would make application to Lofland & Menard for insurance upon 
property not covered by his companies. Lofland & Menard would 
sometimes insure property upon such applications by him. Under 
this arrangement, we would write up and sign the policies, and 
send them to Bridges. We had nothing to do with the assured, 
and did not know them in the matter. When the premiums on 
such policies were paid, we permitted Bridges to retain 15 per 
cent; and the policy in question was issued under these circum- 
stances. As soon as we issued this policy, and on the same day, we 
reported it to the company at Tyler, Tex., and the company, by 
letter dated October 4th, instructed us to cancel this and some 
other policies then reported, which we accordingly did by letter of 
October 5th, addressed to E. L. Bridges.” 

The policy contained the following provisions :— 

Total concurrent insurance, $4,000. This policy shall become void unless 
consent in writing is endorsed by the company hereon in each of the follow- 
ing instances, viz.: Section1. * * * Sec. 2. If the assured have, or shall 
hereafter obtain, any other policy or agreement for insurance, whether valid 
or not, on the property above mentioned, or any part thereof. This 
company shall not be bound under this policy by any act of, or statement 
made to or by, any agent or other person, which is not contained in this 
policy, or in any written paper above mentioned, or attached thereto. If 
any broker or other person than the assured have procured this policy, or any 
renewal thereof, or any indorsement thereon, he shall be deemed to be the agent 


of the assured, and not of this company, in any transaction relating to the 
insurance. 


The policy was transferred to appellees on October 12, 1886, 
Whether Lofland & Menard knew that there was $3,000 insurance 
on the property when they issued the policy does not appear, but 
Bridges had knowledge of that fact. The cause was tried without 
a jury; and, although requested to do so, the judge failed to file 
conclusions of fact and law on which the judgment was based. As 
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the court below declined to find conclusions of fact and law, we 
cannot know on what issue or issues the cause was decided. 

It is contended for appellant that Bridges was the agent of the 
assured for all purposes, and that notice of cancellation to him was 
notice to them; while it is claimed for appellees that Bridges was 
the agent of appellant for all purposes. In this contention, no 
question is made whether the acts of McNair, the clerk of Bridges, 
and notice to him, are to be deemed as binding on each party as 
though his act was the act of Bridges, and notice to him as fully 
binding as would have been actual notice to Bridges. We are of 
opinion that the claims of neither party, in their entirety, can be 
sustained; but that in some respect Bridges, if we assume that he 
and his clerk are to be treated as one, was the agent of each. In 
making application to him for insurance, he was not treated by 
Glen & Son as the agent of appellant. They wrote to him, asking 
insurance, but designated no company in which they desired it, nor 
did they fix rates with him; but they did empower him to obtain a 
policy for them. In so far as he acted in doing this, he must be 
treated as the agent of the assured. He was essentially an insur- 
ance broker. In Standard Oil Co. vs. Triumph Ins. Co. (64 N. Y., 
85), it was held that such a broker may be regarded by the insurer 
as clothed with full authority to act for his principal in procuring, 
modifying, or canceling a policy obtained through him, and that 
his acts in these respects are binding on his principal. The broker, 
in that case, seems to have had entire control of the oil company’s 
insurance business, with power to place and keep upon its property 
a large line of insurance. In a more recent case the same court 
held that the authority of a broker who is not a general agent. to 
place and manage insurance on his principal’s property, but is 
specially employed to procure insurance on certain property, termi- 
nates with the procurement of the policy, and that no authority to 
discharge the contract could be implied from the original employ- 
ment: Herman vs. Insurance Co., 100 N. Y., 411. That case, in 
some of its facts, was very similar to the present. In disposing of 
the case, the court said: “The defendant reserved the right to 
cancel the policy on notice to the insured. This condition would 
be satisfied by personal notice to the plaintiff, or to an agent 
authorized to receive it. But the authority of a broker employed 
to procure insurance for his principal, such broker not being a 
general agent to place and manage insurance on his principal’s 
property, terminates with the procurement of the policy. It 
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cannot, in reason, be held to continue after the insurance has been 
procured and the policy has been delivered to the principal. An 
agent to procure a contract has no power to discharge it implied 
from the original authority merely. If he possesses that power, it 
arises from some actual or apparent authority superadded to the 
mere power to enter into the contract. In this case * * * 
[the brokers] had no general authority to represent the plaintiff in 
all matters relating to the insurance, as did the agent in the case 
of Standard Oil Co. vs Triumph Ins. Co. (64 N. Y., 85), nor had they 
any apparent authority to accept notice of cancellation. * * * 
The defendant relies upon a special clause in the policy which 
declares that ‘it is a part of this contract that any person, other 
than the assured, who may have procured this insurance to be 
taken by this company shall be deemed the agent of the assured 
named in the policy, and not of this company, under any circum- 
stances whatever, or in any transaction relating to this insurance.’ 
This clause was primarily intended, no doubt, to define the relation 
of the insured to a person who applied for and procured the insur- 
ance, in a case where the same person was also agent for the 
insurer in taking risks and soliciting insurance; or, in other words, 
in a case of double agency. The obvious meaning of the clause is 
that the person procuring the insurance shall, in respect to that 
matter, be deemed the agent of the insured, whatever his relation 
to the company in other respects may be, and that, in any trans- 
actions in respect to the particular insurance, he shall not be 
deemed the agent of the company by reason of any such other 
relations.” This last case seems to us to establish the rule conso- 
nant with reason as well as authority: Grace vs. Insurance Co., 109 
U.S., 278; Insurance Co. vs. Hartwell, 100 Ind., 566; Devens vs. 
Insurance Co., 83 N. Y., 169; White vs. Insurance Co., 120 Mass., 
333. The case of Insurance Co. vs. Reynolds (36 Mich., 504) was 
in its facts much like the case of Standard Oil Co. vs. Triumph 
Ins. Co., above cited; and practically the same ruling was made. 
We hold that Bridges was the agent of assured to procure the 
policy, but that with its procurement his agency ceased; hence 
notice of cancellation given to him was not notice to assured. 

The next question is, how far was he the agent of the insurance 
company? There is nothing in the entire record from which it 
can be held that he was the agent of the insurance company for any 
purpose other than to receive and remit the premium. So far, as 
between the company and himself, the duty to do this would be 
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implied from the facts. There can be no reasonable claim that he 
had power to issue a policy or to consent to further insurance. 
The want of such power compelled him, as agent for the assured, 
to apply for a policy to those who apparently had such power. 
His own testimony, that of his clerk, the course of business, and 
all the attendant circumstances, show that he was not the agent of 
the company clothed with any such power as was requisite to the 
giving of consent to additional insurance. The broad declara- 
tions of the assured that he was agent, unsustained by a single fact 
tending to show their means of information or the grounds for 
their declarations, cannot be given weight against overwhelming 
facts. He knew not of the existence of the policy until after the 
property had been destroyed; and there can be no pretense that 
he, or even his clerk, gave consent, in any manner, to additional 
insurance after the policy issued. Had he been agent of the 
company at the time it is claimed that he promised to permit 
further insurance, it could not be held that such a promise, made 
long before the policy issued, would bind the company. 

At the time it is claimed that promise was made, assured held 
policies for not more than $3,000; and then the company, or any 
authorized agent, might be willing to consent to additional insur- 
ance which would not be consented to after the additional insurance 
given by the policy in question existed. Whether consent to 
additional insurance would be given, would depend on the insur- 
ance and value of stock existing when consent to additional insur- 
ance was asked. The policy provided that if other insurance was 
obtained without consent of the company the contract of insurance 
should cease. Additional insurance was obtained without the 
consent of the company; and, in accordance with its terms, the 
policy became void, unless the insertion in the policy of the words, 
“Total concurrent insurance, $4,000,” gave to the assured the right 
to procure other insurance without further consent of the company. 
These words are detached from every other part of the policy, and 
are not used in any connection which illustrates clearly the purpose 
of their insertion. In view of the provision in the policy that it 
should become void “if the assured have, or shall hereafter obtain, 
any other policy or agreement for insurance, whether valid or not, 
on the property above mentioned, or any part thereof,” unless 
consent thereto was given and evidenced in the manner provided, 
they may have been inserted for the purpose of determining that 
the procurement of insurance in excess of $4,000 without consent 
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was a breach of the policy, to determine what, within the intent of 
the parties, should be deemed other insurance. That view receives 
support from the fact that, with the policy in question, Glen & 
Son had, when it was issued, policies covering the sum named 
It seems to be contended by appellant that these words limited 
the tctal insurance to $4,000, unless consent to additional insurance 
was expressly given, and by appellees that these words gave to 
Glen & Son the right to take out policies to the extent of $5,000 
without consent of appellant. If the words evidence any agreement 
at all, or are to be given any effect, then it becomes necessary to 
construe them. If they are used for the purpose of limiting the 
right of assured, with or without consent, to proeure other insur- 
ance, what do they mean? The word “total” means “all,” “the 
whole,” which sum is $4,000. This sum, however, must be made 
up of insurance concurrent. The word “concurrent” means, 
literally, “running together,” and, in the connection here used, has 
the sense of “co-operating,” “contributing to the same event.” 
Worcester. “Acting in conjunction; agreeing in the same act; 
contributing to the same event or effect; co-operating; accompany- 
ing.” Webster. In the absence of something in the context show- 
ing that the word was not used in its ordinary sense, it must be 
understood so to have been used; and nothing of that kind is found. 
To be concurrent, the insurance must operate at the same time, 
upon the same property, and look to the indemnity of the insured 
in case of its loss or destruction from casualty insured against. 
The three policies held by Glen & Son, amounting to $3,000, were 
concurrent with the policy sued on, and, with it, made total concur- 
rent insurance $4,000; and that subsequently obtained, if all the 
policies are permitted to stand, would give that concurrent insur- 
ance $5,000. From this it follows that if the words evidence an 
agreement, and do not simply declare a fact, it was necessary that 
the consent of the company to subsequent insurance should have 
been obtained. If they were used simply to declare that the policy 
in question, with others existing, gave $4,000 insurance on the 
property recognized to be valid, the same result follows. 

Some other questions, unnecessary to discuss, are presented; but, 
looking to the case made, the want of consent to insurance obtained 
after the policy sued on was issued required a judgment for appel- 
lant. The judgment will therefore be reversed, and judgment 
here rendered for appellant, It is so ordered. 
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SUPREME COURT OF TEXAS. 


ETNA LIFE INS. CO. 
US. 
HANNA er aL.* 


As to what constitutes an appearance in case of motion to quash. 


Where an agent of a foreign company continued to receive premiums, and was 
authorized by the company to adjust the loss, and it did not appear that 
the plaintiffs had any knowledge that the power to accept service had 
been revoked, a motion to quash service on such agent was properly 
overruled. 


Where the policy provided that it should be forfeited in case the assured 
became so far intemperate as to impair his health seriously and perma- 
nently, or induce delirium tremens, and the evidence was conflicting, a 
verdict for the plaintiff will not be disturbed. 


Acharge that the acceptance of premiums by the company, with the knowledge 
of the fact, was a waiver of the stipulation against intemperance, was 
not error where the agent, who received the premiums, knew the insured 
and delivered renewals, reciting that they did not waive intemperance, 
and there was no evidence of concealment. 


Summons & Crawrorp, for Appellant. 
Scorr Fietp and W. O. Campsety, for Appellees. 
Hossy, P. J. 

This suit was brought by the appellees, J. K. P. Hanna, Mollie 
Peters, and her husband, E. S. Peters, and the remaining children 
and heirs of J. S. and Martha Hanna, on the 27th day of December, 
1886, against the appellant, the Aitna Life Insurance Company of 
Hartford, Conn. The object of the suit was to recover $5,000 due 
on a policy of insurance issued by the company, May 27, 1868, on 
the life of J. S. Hanna for the benefit of his wife; and, in event of 
her death before that of assured, the amount was to be paid, on his 
death, to appellees, their children. All the averments are con- 
tained in the petition necessary to authorize a recovery. Service 
was had on the appellant by serving citation and. copy of petition 
on J. A. Davis, who was alleged to be its agent, and who resided 


* Decision rendered, June 23, 1891. 
VOL. XX.—62. 
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in Parker County, Tex., at the January term, 1887. At the June 
term, 1887, the company moved to quash the citation, because 
Davis was not their agent, the company having none in the state. 
It appears from a preliminary statement of facts, contained in the 
record, that evidence was heard by the court on this question, and 
on July 27, 1887, the motion to quash was overruled, and appellant 
reserved a bill of exceptions in the usual form. At the June term 
1888, the appellant answered, and specially pleaded that the policy 
had become null and void, because one of the conditions of for- 
feiture in the policy was that, “if the assured shall become so far 
intemperate as to seriously and permanently impair his health, or 
induce delirium tremens,” it should become null and void; and 
that the assured had broken this condition, specifically alleging the 
details of the breach thereof by him. To this, appellees replied 
that appellant was estopped from setting up said forfeiture, because 
it had received the premiums paid on said policy, with full knowl- 
edge of said intemperate habits, etc., and induced appellees and 
the assured to believe that it was waived. The trial resulted in a 
verdict for appellees for $4,090.23, on which judgment was entered, 
and the company has appealed therefrom. 

There are but three questions involved in this case. The first is, 
did the court err in overruling appellant’s motion to quash the 
citation, on the ground that J. A. Davis was not the agent of 
appellant in this state as to this policy? It appears from the 
record in this cause that the motion to quash the service was made 
at the. June term, 1887, and after hearing the evidence on this 
question it was overruled by the court, and the appellant reserved 
his bill of exceptions; and no other proceedings appear to have been 
had with reference to the case until the June term, 1888, when the 
appellant filed its answer, consisting of a general denial and special 
pleas. In view of these facts, in the opinion of the writer, it 
would be a sufficient disposition of the assignment, questioning the 
correctness of the ruling of the court, to say that, under the 
authority of York vs. State (73 Tex., 655), the appellant, by its 
answer, submitted itself to the jurisdiction of the court. The 
object sought to be accomplished by service of a citation is to 
compel or secure an appearance in court of the defendant. If the 
defendant answers, this, under the statute, “constitutes an appear- 
ance of the defendant, so as to dispense with the necessity for the 
issuance or service of citation on him:” Article 1242, Rev St. 
Article 1248 of the Revised Statutes provides, in substance, that 
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if the citation be quashed on defendant’s motion, it operates as an 
appearance at the next succeeding term. An important change 
was introduced by this statute. It gave to the special appearance 
of the defendant, made in this motion attacking the service, the 
same effect as would have followed from a general appearance by the 
defendant prior to its enactment in 1879: York vs. State, supra. 
The defendant’s appearance at the next succeeding term after the 
motion to quash is made, is not dependent on the fact that the 
service is quashed. If so, it would result inthis: That his appear- 
ance to contest that service, which is defective, would operate as 
an appearance at the next term, but his appearance to contest 
service, not defective, would not. This was certainly not contem- 
plated by the statute. Hence it is the appearance of the defendant, 
invoking the court’s decision of the question whether it has been 
properly served, which constitutes the appearance at the next term, 
under this article, and this is the rule intimated in several cases, 
but distinctly declared in York vs. State, supra. If this is not the 
proper construction of the statutes referred to, and the statement 
of facts containing the evidence on the question of Davis’s agency, 
on which the court below held the service to be valid, can be said 
to properly present the question, in connection with the bill of 
exceptions, setting forth only the ground of objection to the court’s 
ruling, then we cannot say, from this evidence, that the court was 
not authorized to hold that J. A. Davis was appellant’s agent. It 
was admitted that the Aitna Life Insurance Company had complied 
with the laws of this state regulating insurance companies prior to 
1878, and had appointed J. A. Davis as its agent, under power of 
attorney filed in the department of insurance statistics, ete. This 
power authorized him to accept service in behalf of the company. 
Davis testified that he had been the agent of the company up to 
1878, and general manager for the company in this state. He had 
no such authority under power of attorney since 1878. The com- 
pany had discontinued its business here since then. In special 
cases he is still employed to investigate claims and losses. He 
collected the premiums on the policy of J. S. Hanna annually since 
1878, for the general agent of the company, C. H. Brush, at Phila- 
delphia. The receipts were sent to him by the company on its 
usual forms for collection. He never heard of any objections 
made by the company to these collections. He testified that he 
knew the assured, and collected premiums from him from 1872 
to 1878. J. K. P. Hanna testified that he corresponded with Davis 
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and had conversations with him in reference to the policy. He 
professed to have authority to adjust the loss and settle the policy 
from the company, and exhibited to him a letter to that effect from 
one of the officers of the company. Davis furnished him with 
blanks for proof of death. Premiums were paid to him, and the 
company’s receipts returned therefor. Letters were introduced 
from Davis to the witness dated November and December, 1886, 
with letter-heads as follows: “J. A. Davis, Weatherford, Nov. 39, 
1886. Collector and Adjuster Aitna Life Insurance Co., Weather- 
ford, Tex.” Similar letters, having reference to a policy issued by 
appellant in favor of one R. P. Perkins, addressed to “Mr. C. R. 
Breedlove, Brenham, Texas,” in April and May, 1885, were in 
evidence. There was no proof of any written or other formal revo- 
cation by the company of the power of attorney filed as stated. 
As a general rule, it is well settled that the fact of agency cannot 
be established by the declarations of the agent alone. In this case 
it will be observed that no objection whatever was made to the 
testimony of the witness. We do not think, under all the facts, 
, that it can be said that the court was not authorized to find that 
Davis was the agent of the company. It appears from the state- 
ment of the witness, J. K. P. Hanna, that he was authorized by an 
officer of appellant to adjust the loss and settle this policy. It 
might be inferred from this alone that he was clothed with the 
authority and powers of an agent in respect to this policy. But, in 
addition to this, it was shown that a power of attorney in writing 
was executed by appellant under article 2946, Rev. St., constituting 
Davis and others agents in this state. This appears to have been 
filed in the proper department, as required by that article. It is 
nowhere shown that appellees or the assured ever had knowledge 
of the fact that it was withdrawn or revoked. That the agent him- 
self knew he was not acting under this power, or that the 
company had in fact withdrawn its business from the state, ought 
not to affect those dealing with him, who are not shown to have 
knowledge of that fact. In other words, it is well settled that the 
revocation, if shown, takes effect as to the agent, when known to 
him, and as to third persons when it is made known to them, and 
not before: 2 Greenl. Ev. note to section 68. Upon this branch 
of the case it may be said that, under the rule announced in York 
vs. State, supra, the special appearance to contest the service was 
a general appearance under the statute at the next term. We 
conclude also that the answer filed at the June term, 1888, operated 
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under the statute to dispense with the issuance or service of 
citation. Again, we think there was evidence which authorized the 
court to hold that Davis was in fact the agent of appellant with 
respect to this policy and its adjustment, and that, therefore, the 
court did not err in holding the service to be valid. 

Appellant’s proposition under the second question raised is: 
When one of the conditions of the policy provides that in case the 
assured shall become so far intemperate as to impair his health 
seriously and permanently, or induce delirium tremens, the policy 
shall be void, null, and of no effect, a collection of same cannot be 
enforced after the death of the assured. The policy contained this 
condition of forfeiture. Itis urged by appellant that the weight 
of the evidence establishes this defense, and therefore the judgment 
should be reversed. In reply to this assignment, it is sufficient to 
say that the testimony was conflicting. If the jury had found that 
the policy was forfeited by the assured by reason of the breach of 
the condition on which the defense is based, we do not think the 
verdict could be disturbed, because not authorized by the evidence. 
It is for this reason that we cannot hold that the evidence does not 
sustain the judgment. Much of the evidence of appellant’s wit- 
nesses is to the effect that intemperate habits of the assured im- 
paired his health, and there is testimony that he had delirium 
tremens. This is notably so in the evidence of Dr. Jones, who 
states that the death of the assured was the result of alcoholic 
poison, in his opinion. He had at one time been the physician to 
the assured, but did not stand in that relation for some years 
immediately preceding his death. Did not attend or examine him 
in his last sickness. The testimony of appellees disclosed the fact 
that the witness above mentioned and the assured were not on 
friendly terms. Dr. Parker testified that he was the physician to 
the assured and his family; had been since 1875. The assured died 
on April 14, 1886, of apoplexy or hemorrhage of the brain. He 
denied that his death was attributable to or caused by the use of 
liquor. The evidence of this witness, and others who knew the 
assured, established the fact that he was a remarkably healthy and 
vigorous man, who had attained, at the time of his death, 67 years 
ofage. The jury were authorized to conclude from this evidence 
that his intemperate habits did not seriously impair his health. 
Several witnesses who were intimately acquainted with Maj. Hanna, 
the assured, testified that, if his health was seriously and perma- 
nently impaired by his intemperance, they could not perceive it. 
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If it was not perceptible to them, to those who thus knew and 
associated with him, it is not singular or unreasonable that the 
jury did not perceive that fact. The appellant’s witness, Dr. Jones, 
did state that Maj. Hanna had delirium tremens at one time. 
No more specific date or occasion is given than “in 1884 or 1885.” 
J. K. P. Hanna, one of the plaintiffs, testified that, for several years. 
prior to his death, he was constantly with his father, the assured, 
and had never known him to have delirium tremens. None of the 
numerous witnesses who testified that he was addicted to periodical 
sprees had ever heard of his being thus affected. The main witness 
of appellant was contradicted in many important features of his 
testimony. He stated that on the Sunday preceding the Wednes- 
day on which Maj. Hanna died he was in the town of Calvert, 
drunk and boisterous, and finally became stupid, and was suffering 
in a marked degree from alcoholic poison, and he is satisfied this 
caused his death. In addition to the contradiction of this by Dr. 
Parker, the attending physician of the assured, it was proved that 
Maj. Hanna remained at home the week before his death, until 
Friday preceding it, and that he came home that night drunk, 
but was apparently in his usual health the next day. It was, as is 
well known, the jury’s province to reconcile the conflicting evidence, 
and to give to that of each witness the credence it was, in their 
opinion, entitled to. This they have done, and in this state of case, 
when the testimony is conflicting, the verdict cannot be disturbed. 
There is no assignment of error contained in appellant's brief 
properly presenting the question as to the waiver of the condition 
of forfeiture by the company. It is argued by appellant that there 
was no evidence authorizing the submission of this issue to the 
jury by the court. The court charged the jury that if the company 
‘accepted the premiums on the policy of the assured with a 
knowledge that his intemperate habits were such as to seriously, 
etc., impair his health, or induce delirium tremens, this would be a 
waiver of the condition. The evidence shows that from 1882 to 
1885, inclusive, the premiums were annually paid to the company’s 
agent, Davis, and receipted for by the secretary of the company. 
They recite that the policy is continued in force for twelve mouths 
from the payment of the premium, and that the company does not 
intend to waive any forfeiture caused by intemperance of the 
assured, etc. That the appellant received the premiums through 
J. A. Davis cannot be disputed. He was therefore the agent of the 
company with respect to this policy: Bliss, Ins., p. 453. He 
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testifies that he knew the assured; that he resided in Weatherford, 
Tex.; had collected the annual premiums on this policy from 1872 
to 1886,—fourteen years. These had been received by the appel- 
lant, and receipted for. If there was any breach by the assured of 
the condition, there is nothing to indicate that it was concealed, or 
could have been suppressed or concealed, from the company. 
Under these circumstances, and there being no proof that the 
habits of Maj. Hanna were not known to the company, we think the 
receipt of these premiums by the company for that length of time 
was well calculated to induce the assured in his life-time to believe 
that any prior breach of the condition by the assured had been 
waived. If not, on what principle could the company claim the 
payment of the premiums, or decline to return them? If the 
company knew that the policy was forfeited, it had no right to the 
premiums. If it did not know it, then the premiums should have 
been returned when the fact was ascertained. The facts in this 
case authorized the charge complained of. No other errors being 
assigned, and believing that those mentioned are not well taken, we 
think the judgment ought to be affirmed. 

. Collard, J., did not sit in this case. 

Adopted by Supreme Court, June 23, 1891. 


SUPREME COURT OF PENNSYLVANIA. 


McCULLOUGH 
vs. 
EXPRESSMAN’S MUT. BEN. ASS’N.* 


Insanity is ‘‘sickness or other disability” within the meaning of the consti- 
tution and by-laws of a benevolent society requiring benefits to be 
paid in such case. 


Joan F. Devetin and W. Horace Hersury, for Plaintiff in Error. 
Tuomas R. Excocs, for Defendant in Error. 
Mircuett, J. 
The jury have found for the plaintiff, and we must therefore 
assume that all the necessary facts were duly proved. This disposes 


* Decision rendered, March 10, 1890. 
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of a considerable part of the argument for the appellee, and leaves 
open to us only the question of law involved in the point reserved 
—whether insanity is sickness or disability, within the meaning of 
the contract. The operative words are contained in the following 
passages from the constitution and by-laws of the association. 
Const., Art. 9 :— 


Every member * * * who, through sickness or other disability, is 
unable to follow his usual business or some other occupation whereby he may 
earn a livelihood for himself and family, shall be entitled to such sums (as 
weekly benefits) as the by-laws shall specify. 


And By-laws, Art. 13, § 1 :— 

Any member who after twelve months’ membership, through sickness or 
disability, is unable to follow his usual or some other business or occupation 
whatsoever, * * * shall receive, etc. 

We cannot regard the meaning of this language as at all doubt- 
ful. That insanity is a sickness in some senses of the word is 
beyond question, and such legal authorities as appear to have 
considered the question hold that it is sickness, within the mean- 
ing of such charters and articles of association as the defendant’s. 
Thus in Burton vs. Eyden (L. R., 8 Q. B., 295), an action against a 
“friendly society,” the English designation of associations like the 
present appellee, the words of the by-law were: “During any 
sickness or accident that may befall him.” Blackburn, J., said: 
“T am of opinion that lunacy is sickness, within the meaning of the 
rules of this society. * * * Insanity depends on the state of 
mind and body of the person. * * * It certainly seems to me 
that lunacy is a sickness affecting the health of the body in sucha 
way as to prevent a man’s ability of earning his livelihood. If it 
were not the intention to include it, the rules of the society should 
be framed so as expressly to exclude it.” And Quain, J., said 
further: “TI am also of opinion that insanity is sickness, within the 
society’s rules. * * * Thewords * * * entitling the mem- 
ber to relief are ‘ during any sickness or accident,’ except certain 
excluded cases, insanity not being one.” In Kelly vs. Ancient 
Order (9 Daly, 292), Van Brunt, J., says: “Insanity has always 
been considered a disease, and comes strictly within the meaning 
of the term ‘sickness.’” And in Pellazzino vs. Society (16 Wkly. 
Cin. Law Bul., 27), it is assumed by Harmon, J., apparently without 
question by either party, that insanity entitles a member of such 
society to sick benefits. But, even if the extent of the word 
“sickness” were doubtful, the present case is relieved of all diffi- 
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culty by the additional phrase “other disability.” The purpose of 
the association is defined by article 2 of the constitution as the 
accumulation of a fund to enable the members “to assist each other 
in cases of accident, sickness, or other distress, and their families 
in case of death.” The common class of those who are expected 
to need the benefits is defined in article 9, as already said, as those 
who, through sickness or other disability, are unable to follow their 
usual or some other business, whereby they may earn a livelihood 
for themselves and their families. To thisclass is added another in 
article 10, to-wit, the families of members who die, and members 
themselves whose wives die. The latter are clearly examples of 
that pecuniary distress which is enumerated in the constitution 
among the ills which it isthe object to relieve. But the main idea 
throughout is the assistance of those who are incapacitated for 
earning their living, and the condition that the incapacity shall be 
from “sickness or other disability” isas comprehensive as language 
could well make it. If insanity is not sickness, it is certainly disa- 
bility, and clearly within the prescribed condition for aid. Certain 
excepted cases are specified, but not only is insanity not one of 
them, but all of those which are thus specified, such as want of 
membership for twelve months, arrearages to the association, or 
sickness originating from intemperance, vicious or immoral conduct, 
either fail in some necessary requirement, or bear some taint of 
fault which takes them out of the category of the innocent unfortu- 
nate for whom the relief is intended. If any of these exceptional 
facts were charged against the plaintiff, the verdict of the jury has 
settled them in his favor, and there is no reason shown why he 
should not have the relief to which under the rules of the associa- 
tion his disability entitles him. . Judgment reversed, and now 
judgment for plaintiff on the verdict. 





SUPREME COURT OF RHODE ISLAND. 


SUPREME ASSEMBLY OF THE ROYAL 
SOCIETY OF GOOD FELLOWS. 


Us. 


JOHN H. CAMPBELL, Apw’r, er ats.* 


On the death of A., unmarried and intestate, his mother, brothers, and sister, 
the last being represented by her husband, agreed in writing that J., 
one of the brothers, should be appointed administrator; that J. shouldar- 
range for the care of the burial lot and the erection of a tombstone; 
should receive orders for the life insurance of A.; should pay the debts of 
A.; and should divide the residue equally among the next of kin of A. 
J. was appointed administrator, the sister and her husband signing the 
petition for his appointment. It turned out that the life insurance poli- 
cies were payable to the sister and she gave to J. orders to collect the 
amounts due on them, but afterwards revoked the orders. 

Held, That the agreement had been ratified by the sister. 

Held, Further, that the agreement was a fair family arrangement, of which 
the sufficient consideration was the surrender by each of a possible larger 
share in the decedent’s estate for a certainly equal one. 

Held, Further, that in such a family arrangement the care of the burial lot 
was a sufficient consideration. In such arrangements courts do not 
examine the quantum of consideration. 

Held, Further, that the ratification of the agreement by the sister and her de- 
livery of the orders for the life insurance moneys, were an equitable as- 
signment of the moneys to J. for the purposes of the agreement; that the 
orders were coupled with an interest and were irrevocable. 


Danie R. Batitov, Frank H. Jacnson & Jonn Haskert Borer, 
Sor Complainant. 

Srepoen A. Cooxz, Jun. Louis L. Anaeit, for Respondents 
Greenhalgh. 

Joun J. Arnon, for the Other Respondents. 

Marreson, C. J. 

This is a bill of interpleader to determine to whom shall be paid 
a benefit fund of one thousand dollars due from the complainant 
on account of the death of Duncan Campbell, one of its members. 
This fund is claimed on the one hand by the respondent, John H. 


* Decision rendered, June 20, 1891. (Syllabus Official). 
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Campbell, administrator of the estate of the deceased, by virtue of 
an agreement entered into as herein set forth, and on the other by 
the respondent Phebe A. Greenhalgh, wife of the respondent 
James I. Greenhalgh, who, under the name of Phebe A. Metcalf, 
her name prior to her marriage with Greenhalgh, is designated as 
the beneficiary in the certificate of membership issued by the com-~- 
plainant to the deceased. The deceased died December 7, 1887, 
unmarried, leaving. as his next of kin the respondents, Catherine 
Campbell, his mother; John H. Campbell, Frank E. Campbell, his 
brothers; and Phebe A. Greenhalgh, his sister. On December 12, 
1887, a meeting was held, at which all of the respondents except 
Mrs. Greenhalgh were present, for the purpose of arranging for 
the settiement of his estate. At this meeting an agreement was 
entered into by which it was provided that John H. Campbell 
should be appointed administrator; that he should pay all bills 
owed by the deceased at his death; that he should put in order the 
burial lot in Swan Point Cemetery according to the rules and regu- 
lations of the cemetery; that a suitable headstone should be 
erected to the memory of the deceased, at a cost not exceeding one 
hundred dollars; that the administrator should have orders on the 
different organizations to which the deceased belonged for the full 
amount of insurance in such organizations, and that the moneys 
collected thereon, or from any other source, should be placed in a 
general fund; that the sums required for the purposes specified, 
and also to provide for the perpetual care of the burial lot, should 
be paid by the administrator out of such general fund, and that 
the next of kin should share equally in the residue, no matter to 
whom the certificates of membership held by the deceased in the 
several societies might have been made payable. Mrs. Greenhalgh 
was represented at this meeting by her husband, aud he entered 
into and signed the agreement in her behalf. The valuable papers 
of the deceased were contained at the time of his death in a pack- 
age kept in the safe of the Providence Gas Company. These pa- 
pers were taken by John H. Campbell to the meeting; but the 
package was not opened until the signing of the agreement, and 
none of the respondents knew until after the package was opened 
who had been named as beneficiary in the certificates of member- 
ship. Pursuant to the agreement, John H. Campbell was subse- 
quently appointed administrator and accepted the office, Mrs. 
Greenhalgh and her husband both signing the application for his 
appointment. Powers of attorney from Mr. and Mrs. Greenhalgh 
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to the administrator, dated December 19, 1887, were prepared and 
executed, authorizing him to demand, recover, receive, and receipt 
for all sums of money due or payable to Mrs Greenhalgh, formerly 
Phebe A. Metcalf, from the societies of which the deceased was a 
member, by reason of his death. These powers of attorney were 
subsequently left by the administrator with these societies; but, 
before the moneys due from them had been paid to the adminis- 
trator, Mr. and Mrs. Greenhalgh caused notices to be served upon 
the different societies revoking the powers of attorney and forbid- 
ding the payment of the moneys. The administrator first learned 
of the revocation of the powers of attorney about the first of the 
following February or March, and had in the meantime, on the 
faith of the agreement, ordered a headstone and contracted for the 
improvement of the burial lot and for its perpetual care. The com- 
plainant declined to pay the money to Mrs. Greenhalgh without 
the surrender of the certificate issued by it to the deceased. Mrs. 
Greenhalgh thereupon requested the administrator to deliver the 
certificate to her, but the administrator refused to comply with her 
request. Up to this time the certificate had remained without ob- 
jection in the possession of the administrator. No adjustment of 
the matter having been made by the respondents, the complainant, 
after a year or more had elapsed, filed this bill. 

In behalf of Mrs. Greenhalgh it is contended that the agreement 
was void for want of consideration. 

The purpose of the agreement was to provide for the settlement 
of the affairs of the deceased and the amicable distribution among 
his next of kin of the surplus of his estate including the benefit 
funds in the several societies referred to, after payment of his 
debts and the sums required for the objects specified. That dis- 
tribution was not unreasonable, for it was an equal distribution 
among the next of kin, the same which the law makes of intestate 
estates. There is no charge of fraud or undue influence, and, so 
far as the testimony discloses, all of the parties to the agreement 
were possessed of equal knowledge and stood upon an equal foot- 
ing. In the uncertainty as to who had been named as beneficiary 
or beneficiaries, each was willing to surrender his chance of getting 
a larger share, or the whole, for the certainty of an equal share with 
the others. If there was no other consideration for the agreement 
than this mutual surrender by each of his or her chance to receive 
a larger share, we think the agreement could be supported. There 
are numerous cases of compromises of doubtful or disputed rights, 
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not only between members of families, but between strangers, 
which rest upon no other consideration than the surrender by the 
parties of a portion of such doubtful or disputed rights, and which 
have been upheld, though it may have appeared upon subsequent 
investigation or adjudication that one of the claimants had no 
right, or not so great a right as the share he received by the com- 
promise, in the property in doubt or in controversy: In Dunnage 
vs. White (1 Swans., 137, 151, 152), the Master of the Rolls remarks: 
“Undoubtedly parties entitled in different events may, while the un- 
certainty exists, each taking his chance, effect a valid compromise.” 

The agreement in the case at bar was not strictly a compromise, 
since at the time it was made no dispute had arisen between the 
parties, and neither had made any claim to any greater share in 
the whole, or any part of the estate, than the others. There are, 
however, cases which do not involve any element of disputed right 
and which, therefore, were no more compromises than the agree- 
ment in question, which rest upon the consideration of a mutual 
chance. In Beckley vs. Newland (2 P. Wms., 182), the complainant 
and respondent had married sisters who were cousins and presump- 
tive heirs of a Mr. Turgis, a very rich man. Turgis made a will 
in which he left a large estate, real and personal, to the respond- 
ent, but only a small real estate to the complainant. Before the 
execution of the will the complainant and respondent had entered 
into articles by which they agreed that whatever should be given 
to either should be equally divided. The Lord Chancellor said: 
“A performance of these articles ought to be decreed though there 
was no other consideration for them than the mutual benefit of 
the chance.” In Harwood vs. Tooke (2 Sim., 192), the complainant 
was the nephew, heir at law and one of the next of kin of William 
Tooke, a man of large property. The respondent was not related 
to William Tooke, but was an intimate friend. The complainant 
and respondent, both having expectations from him, agreed by 
parol to divide equally whatever he might leave them. He died in 
1802, having left a much larger portion of his property to the 
complainant than to the respondent. The respondent, not wish- 
ing to hold the complainant to the full extent of their agreement, 
proposed to accept £4,000 in satisfaction of his claims, and 
the complainant gave him a promissory note for that sum. The 
respondent afterwards endorsed the note to Sir Francis Burdett as 
the consideration for the purchase of an annuity. The bill prayed 
that the note might be declared to have been unduly obtained from 
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the complainant and without good or valuable consideration, and 
that it might be delivered up to be canceled, and that the defend- 
ant might be restrained from using, applying, negotiating or pay- 
ing it away, or bringing an action against the complainant respect- 
ing the note. Lord Eldon granted the injunction and the money 
was paid into court, but subsequently, upon hearing, dismissed the 
bill, and, upon rehearing, the decree of dismissal was affirmed. 
In Wethered vs. Wethered (2 Sim., 183), two sons agreed to divide 
equally whatever property they might receive from their father in 
his lifetime, or become entitled to under his will or by descent or 
otherwise from him. It was held that the agreement was not 
against public policy and would be enforced in equity. 

But there is a class of cases of family arrangements, relating to 
the settlement of property, in which there is no question of doubt- 
ful or disputed rights, and in regard to which a peculiar equity has 
been administered in that they have been supported upon grounds 
which would hardly have been regarded as sufficient if the transac- 
tion had occurred between strangers. In these cases the motive 
of the agreements was to preserve the honor or peace of families 
or the family property. When such a motive has appeared the 
courts have not closely scrutinized the consideration: Trigg vs. 
Read, 5 Hump. Tenn., 529, 546; Burkholder’s Appeal, 105 Pa. St., 
31; Appeal of Wilen, 105 Pa. St., 121; Walworth vs. Abel, 52 Pa. 
St., 370; Farnsworth vs. Dinsmore, 2 Swan, Tenn., 38; Williams vs. 
Williams, L. R., 2 Ch. App., 294, 304; Hoghton vs. Hoghton, 15 
Beav., 278; Wycherly vs. Wycherly, 2 Eden, 175; Frank vs. Frank, 
1 Ch. Cas., 84; Stapilton vs. Stapilton, 1 Atk., 2; Pullen vs. Ready, 
2 Atk., 587; Cory vs. Cory, 1 Ves., 19; Head vs. Godlee, Johnson 
536, 569. 

In the case at bar the motive of the agreement was, as we have 
seen, to provide among other things for the amicable distribution 
among the respondents of the surplus of estate, including the 
moneys payable on the benefit certificates, after the payment of 
debts, etc. This motive constituted a sufficient consideration within 
the law relating to family arrangements, and the agreement is 
therefore sustainable as a family arrangement: In Hoghton vs. 
Hoghton, 15 Beav., 278, 300, it is said: “If the transaction be 
one which tends to the peace and security of the family, to the 
avoiding of family disputes and litigation, or to the preservation of 
the family property, the principles by which such transactions must 
be tried are not those applicable to dealings between strangers, but 
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such as upon the most comprehensive experience have been found 
to be most for the interest of families.” 

Williams vs. Williams (L. R., 2 Ch. App., 294), was a case the 
facts in which were as follows: A died in 1831 possessed of real 
estate held in socage, gavelkind and borough English tenures, and 
also of leaseholds, stock in trade and other personal property. He 
made a will by which, after certain provisions for his wife, he gave 
all his property to his two sons equally, but the will being incom- 
plete was refused probate. Atan interview between the brothers 
shortly after the will had been refused probate, the elder brother 
declared that the invalidity of the will should make no difference 
and that the property should be “not mine or thine but ours.” 
No agreemert in writing was made, but for twenty years after the 
death of A, the two sons carried on the partnership together and 
dealt with the whole property real and personal, as if it belonged 
to them equally. The ‘widow never insisted upon her rights in 
her husband’s property. In 1851 the partnership was dissolved. 
The younger brother having died, his representatives brought two 
suits, the first to determine the rights of the two brothers in cer- 
tain real estates, alleging that a family arrangement had been 
made between them that they should be equally entitled to those 
estates; the second to take the accounts of the partnership which 
had been carried on between the two brothers. The elder brother 
the respondent, denied any such arrangement as was alleged. ‘The 
vice-chancellor held that such a course of dealing had been proved 
as established the existence of a family arrangement which the 
court would uphold, and declared the complainant entitled to the 
relief prayed. The respondent appealed from thisdecree. Turner, 
Lord Justice, in his opinion affirming the decree of the vice-chan- 
cellor, remarks: “Nor do I think there was any want of con- 
sideration. The vice-chancellor has, and I think correctly, rested 
this part of the case upon the footing of the cases as to family 
arrangements. It was strongly argued for the appellant that this 
case does not fall within the range of those authorities; that those 
cases extend no further than to arrangements for the settlement 
of doubtful or disputed rights, and that in this case there was not, 
and could not be, any doubtful or disputed right. But this, I 
think, is a very short-sighted view of the cases as to family ar- 
rangements. They extend, as I apprehend, much farther than is 
contended for on the part of the appellant, and apply, as I con- 
ceive, not merely to cases in which arrangements are made between 
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members of a family for the preservation of its peace, but to cases 
in which arrangements are made between them for the preserva- 
tion of its property.” He then refers to the resettlement of family 
estates, upon an arrangement between the father and the eldest 
son on his attaining twenty-one, as a branch of these cases, and 
adds “certainly this court does not in such cases inquire into the 
quantum of consideration.” ’ 

Wycherly vs. Wycherly (2 Eden, 175) was a case of the resettle- 
ment of property in which a son upon his marriage had joined 
with his father in resettling the estate, and by a memorandum 
executed at the same time agreed to secure £500 to each of his 
sisters. It was held that there was a sufficient consideration for the 
court to decree specific performance of this agreement. The Lord 
Chancellor said: “Ithink the present was not a mere voluntary 
agreement, and the court will, and I am warranted by the prece- 
dents to say that it has done so, attend to slight considerations 
for confirming family settlements and modifications of property. 
They pay a regard to reasonable motives and honorable intentions. 
In these cases they will not weigh the value of the consideration. 
They consider the ease and comfort and security of families as a 
sufficient consideration.” 

But, independently of the considerations above mentioned, the 
agreement provides for putting in order the burial lot and also for 
its perpetual care. These are matters outside of the administra- 
tion. Each of the parties to the agreement, presumably on the 
faith of it, has, by signing it, consented to the reduction of his or 
her distributive share of the estate by his or her proportion of the 
sums required for those purposes. It is possible that but for the 
agreement this consent would not have been given. This of itself 
would seem to furnish a sufficient consideration, and, as we have 
seen above, in cases of family arrangements, courts do not inquire 
into the quantum of the consideration. 

It is further contended in behalf of Mrs. Greenhalgh that it 
clearly appears from the testimony that the only authority that 
her husband had was to represent her in relation to Duncan Camp- 
bell’s estate, and not to give away her separate property; and that 
this fund was no part of his estate, but a gift from him to her. 
There would be force in the suggestion were it not that Mrs. 
Greenhalgh subsequently joined in the application for the appoint- 
ment of the administrator and in the execution of the powers of 
attorney to the administrator for the collection of the moneys in 
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pursuance of the agreement, and thereby ratified the making of 
the agreement by her husband and cured the lack of authority, if 
the lack existed. 

The counsel for Mrs. Greenhalgh further contends that the fund 
in question, being a chose in action could not be conveyed by Mr. 
and Mrs. Greenhalgh, but could only be disposed of by a trustee 
of her estate appointed under Pub. Stats. R. I., cap. 166, § 18 or 
§ 22. A chose in action is personal estate. Pub. Stats. R. I, cap. 
166, § 6, authorizes any married woman to sell and convey, or to 
make contracts respecting the sale and conveyance of, any of her 
personal estate, other than that described in § 5 of the same chap- 
ter, with the same effect, and with the same rights, remedies and | 
liabilities, as if she were sole and unmarried. The personal estate 
described in §5, though it embraces some choses in action, does not 
include such a chose as the fund in question. 

We are of the opinion that the signing of the agreement and the 
subsequent ratification of it by Mrs. Greenhalgh, the execution and 
delivery of the power of attorney to collect the money, and the 
leaving of the certificate with the administrator for the purpose of 
enabling him to collect the money, were consistent only with an 
intention to transfer the fund to the administrator under the agree- 
ment, and operated as an equitable assignment of the fund accord- 
ingly: Clemson vs. Davidson, 5 Binney, 391,398; Spain vs. Hamil- 
ton’s Administrator, 1 Wall, 604, 624; Newby & Taylor vs. Hill & 
Million, 2 Mete. Ky., 530, 531, 532; Wiggins vs. McDonald, 18 
Cal., 126, 127; Garnsey vs. Gardner, 49 Me., 167, 171, 172; Wal- 
lace vs. Walter Heywood Chair Co., 16 Gray, 209. 

We are further of the opinion that, an equitable assignment of 
the fund having thus been made, the power of attorney was coupled 
with an interest and therefore not revocable. 

We decide that the respondent John H. Campbell, administrator, 
is entitled to the fund in suit. 


VoL. XX.—63. 
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SUPREME COURT OF TEXAS. 


PADEN ) 


vs 
BRISCOE er at.* 


The by-laws of a benevolent, society provided that in case of the death of the 
beneficiary before that of the member, the benefit should go to the heirs 
of the latter. The member and beneficiary died simultaneously. 


Held, That the heirs of the member were entitled to the fund. 


W. T. Hertey and D. D. Wattace, for Appellant. 
Forp & Forp, for Appellee. 
Fisuer, J. 

This suit was instituted by appellant, as administrator of the 
estate of Louella Briscoe, deceased, against the Supreme Lodge 
Knights and Ladies of Honor, a mutual benefit life insurance com- 
pany, and Leonard Isaacs, administrator of the estate of John F. 
Briscoe, deceased, upon two relief fund certificates or policies 
issued and delivered to John F. Briscoe May 1, 1884. Appellant, 
among other things, alleges that his intestate, Louella Briscoe, was 
the wife of John F. Briscoe, and that John F. Briscoe died on June 
4, 1888, and that his intestate was named as beneficiary in the cer- 
tificates or policies, and that Leonard Isaacs was asserting some 
pretended claim to said policies. The defendant, Supreme Lodge 
Knights and Ladies of Honor, answered, and admitted its liability 
in the policies sued on, and brought the money into court subject 
to the result of the litigation between the parties. On November 
19, 1888, the appellees intervened in the case, claiming the poli- 
cies, and funds arising therefrom, as the mother and sister of John 
F. Rriscoe, being his sole heirs dependent upon him, and that the 
beneficiary named in said policies, Louella Briscoe, died before 
her husband, or at the same time he died, and that by virtue of the 
laws of the association they were entitled to the proceeds of the 


* Decision rendered, June 23, 1891. 
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policies. Appellant filed a general denial to the plea of interven- 
tion. The case was tried before the court without a jury, and judg- 
ment was rendered in favor of intervenors against all the other 
parties to the suit for the $2,000, amount of said certificates or 
policies. 

The case is here upon the conclusions of law and facts found by 
the court, substantially as follows: ‘The defendant, the Knights 
and Ladies of Honor, an incorporated company under the laws of 
this state, admitted its liabilities, and deposited in court $2,000, 
the amount of the policies, and asked that the court relieve it of 
further liability in the premises, and the right to the fund be ad- 
judicated between the parties without cost to it. That John F. 
Briscoe was a member of Pearl Lodge, K. & L. of H., Rockdale, 
Texas, and that during his lifetime, and while a member of said 
lodge, he procured two benefit policies of insurance upon his life 
for the benefit of his wife, Mrs. Louella Briscoe, said policies in 
terms as follows:— 

This certificate, issued by Supreme Lodge Knights and Ladies of wiih 
witnesseth that John F. Briscoe, a member of Pearl Lodge, No. 32, of said 
order, located at Rockdale, in the state of Texas, is entitled to all the rights 
and privileges of membership in the order of Knights and Ladies of Honor, 
and to participate in the relief fund of the order to the amount of one 
thousand dollars, which sum shall at his death be paid to his wife, Louella 
Briscoe. This certificate is issued upon the express condition that said John 
F. Briscoe shall in every particular, while a member of said order, comply 
will all the laws, rules, and requirements thereof. 

Signed by the supreme protector, John T. Milburn, May 1, 1884, 
No. 21,781, class A. No. 4,539 in class B is substantially the same. 
That said K. & L. of H. had as parts of its constitution, rules, and 
by-laws governing its members, and entering into its benefit poli- 
cies, the following to wit: From charter, § 1:— 

The corporate name of this association shall be ‘Supreme Lodge Knights 
and Ladies of Honor,” and be capable in law of suing and being sued, and 
owning property, instituting grand and subordinate lodges, under such laws, 
Tules, and regulations as the corporation has enacted, or may enact, not in 
conflict with the laws of this state and the United States. Section 2: The 
object of the corporation shall be to unite fraternally all acceptable white 
persons, male and female; to give all possible moral and material aid in its 
power to its members, and those depending on its members, by holding moral, 
instructive, and scientific lectures, by encouraging each other in business, 
and by assisting each other to obtain employment; to care for the sick and 
distressed, and to promote benevolence and charity, by establishing a relief 
fund by contributions from members of the order of Knights and Ladies of 
Honor, from which, upon satisfactory evidence of the death of a member of 
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said order, who is a contributor to the said fund at the time of his death, and 
who has complied with its lawful requirements, a sum not exceeding five 
thousand dollars shall be paid to such member or members of his or her fam- 
ily, person or persons dependent on or related to him or her, as he or she may 
have directed; to provide for creating a fund for the relief of sick and dis- 
tressed members; and to ameliorate the conditions of humanity in every 
possible manner. 

From the constitution, Art. 2:— 

Objects of the order. Sec. 2. To give all possible moral and material aid 
in its power to its members, and those dependent on its members, by holding 
moral, instructive, and scientific lectures; to encourage in business, and to 
assist each other to obtain employment. Sec. 3. To promote benevolence 
and charity by establishing a relief fund, from which, on satisfactory evi- 
dence of the death of a member of the corporation who has complied with 
all its lawful requirements, a sum not exceeding five thousand dollars shall 
be paid to their family, person or persons dependent on or related to them, as 
they may direct. When the death notice of a member of the relief fund has 
been approved by the supreme medical examiner, he shall draw a warrant on 
the supreme treasurer for the amount due. The warrant shall be made paya- 
ble to the beneficiaries named in the relief fund certificate of the deceased 
member. Warrants to pay death benefits shall be made payable to the bene. 
ficiaries named in relief fund certificates. The lodge secretary, delivering 
the warrant, shall require the beneficiary, or person lawfully entitled to 
receive it, to give proper receipt. 


That said policies on their face were made payable to Louella 
Briscoe, wife of John F. Briscoe, at his death, she being the sole 
beneficiary named in said policies. That one of the by-laws enter- 
ing into said contracts of assurance is as follows:— 

Should all the beneficiaries named die before the decease of a member, and 
no other or further disposition be made thereof, the benefit shall be paid to 
the heirs of the the deceased member dependent on him or her, and if no 
person or persons are entitled to receive such benefit, then it shall revert to 
the relief fund of said K. & L. of H. 

No further or other disposition was ever made of said benefit 
policies than as therein named, during the lifetime of said John F. 
Briscoe. That John F. Briscoe and his wife, Louella, are both 
dead. That they died at the same instant of time, in the same 
room, by being burned in a fire, which consumed the Mundine 
Hotel, on the morning of the 4th of June, 1888. No one witnessed 
their death. John F. Briscoe and Louella Briscoe left no children. 
John F. Briscoe left his mother, Mary Briscoe, and Kate Briscoe, 
sister, residents of Indiana, the only heirs dependent on him for 
support; and that they, the intervenors, were his only heirs; and 
that the Knights and Ladies of Honor is a mutual benefit associa- 





1891. j Paden vs. Briscoe et al. 997 


tion, and the members thereof have a right to change the beneficiary 
named in the policies and to name another.” The conclusions of 
law are: “That Leonard Isaacs, administrator of the estate of 
John F. Briscoe, take nothing by his suit, and the same result as to 
the appellant; and that the intervenors, Mary and Kate Briscoe, 
are entitled to recover against all the parties the fund of two 
thousand dollars in the custody of the court, the proceeds of said 
policies.” 

Appellant’s assignment of error contends that the court erred in 
finding that John F. and Louella Briscoe died at the same instant 
of time; and further contends that the court erred in not render- 
ing judgment for appellant, as the finding of facts show that 
Louella Briscoe, the named beneficiary, did not die before her hus- 
band, John F. Briscoe, and that her dying before her husband was 
the only contingency that would vest the title to the fund in appel- 
lees. The common law does not indulge in any presumptions of 
survivorship or death by reason of age or sex, when two or more 
are lost in a common disaster. It leaves the ascertainment of the 
time of death to be gathered, like any other fact, by pertinent evi- 
dence, introduced for that purpose. The case is here minus a 
statement of facts; and, having no presumption to aid us, we must 
conclude that the findings of the court that John F. and Louella 
Briscoe died at the same instant of time are correct. The findings 
of the court that no one witnessed the death of the parties does 
not necessarily negative the possibility or probability that they 
both died at the same time, and that facts and circumstances were 
introduced in evidence that would authorize the court to so find. 
In the absence of a statement of facts, the presumption must be 
indulged that the court heard evidence upon this issue, and that 
his findings are correct results warranted by the evidence. In 
order to divert the fund from the direction named by the husband, 
it devolved upon the intervenors to establish by evidence the exist- 
ence of the contingency that would accomplish such purpose. The 
court below finds that the wife, the beneficiary named by the hus- 
band, did not die before her husband, but died at the same instant. 
The result of this finding is that the beneficiary named at the time 
the policy was earned by the death of the husband did not survive 
him, and was incapable of taking the proceeds of the policies. The 
purpose of the contract of insurance entered into by the husband 
and the association was to provide a fund for his wife, payable at 
his death; and in the event she was incapable of taking, by reason 
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of her death, then those heirs of the husband dependent upon him 
should take. These are plain provisions of the rules and by-laws 
of the association, that enter into and form a part of the contract 
of insurance. The use of the words “die before,” in the contract 
of insurance, was evidently intended to mean that the beneficiary 
named must be dead, and incapable of taking, at the time the pol- 
icy was earned, by reason of the death of the husband. The in- 
stantaneous death of both the husband and wife successfully 
accomplished the inability of the wife to take as if she had died 
before. The court below finds that the intervenors are the heirs 
of John F. Briscoe, and were dependent upon him at his death. 
The contingency having occurred that would vest the property in 
his heirs dependent upon him, the court correctly rendered judg- 
ment in favor of appellees. We conclude the case should be 
affirmed, and so report it. 
Adopted by Supreme Court, June 23, 1891. 


COURT OF APPEALS OF NEW YORK. 


BUFFALO LOAN, TRUST & SAFE-DEPOSIT CO. ) 


vs. > 


KNIGHTS TEMPLAR & MASONIC MUT. AID ass’n.*) 


A policy provision, requiring satisfactory proofs of death to be furnished, does 
not require that the cause of death should also be stated. 

When the cause of death was voluntarily furnished by the guardian of the 
beneficiary, in the shape of an attending physician’s certificate, it is an 
admission that the statement in the certificate as to the cause is true, 
and such certificate is not incompetent as evidence under a statute for- 
bidding the physician to disclose information acquired in his professional 
capacity. 

But the beneficiary when an infant is not bound by such voluntary admission 
of his guardian where the cause of death is excepted from the risks for 
which the company is liable. 

Held, That where such certificate is not required by the policy or the by-laws 
of the company, evidence is inadmissible to prove a usage In that respect 
of which there is no evidence that the insured had knowledge. 

The records of a city board of health are not evidence in such case as to the 
cause of death. 


* Decision rendered, June 2, 1891. 
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Daviw F. Day, for Appellant. 
Joun G. Miusurn, for Respondent. 
AnpReEws, J. 

By the terms of the certificate of membership the defendant 
obligated itself to pay to the heirs or legal representatives of the 
assured the sum payable on the policy, “within sixty days after 
due notice and satisfactory proof of the death (during the con- 
tinuation of the contract) of the said John Roberts.” There is 
no requirement that the cause of death shall be communicated 
to the association by a claimant, nor, under the policy, could this 
be exacted. The beneficiary of the policy performed his entire 
legal obligation under the contract when he gave the association 
due notice of the death of the insured, and furnished proof that 
the death had in fact occurred. The words “satisfactory proof” 
entitled the association to demand that the fact of death should 
be shown with reasonable definiteness and certainty, and, if the 
proofs furnished failed to satisfy the association of the fact of the 
death, the association, acting reasonably and in good faith, could 
require furtherevidence. But the insurer cannot under guise that the 
requirement that “satisfactory proof” of the death of the assured 
should be given, demand information of the cause of the death. 
This would be a different subject. The information, however im- 
portant it might be in its bearing upon a death from the excepted 
causes, nevertheless has no relation to the one fact which alone 
the claimant is bound to embrace in his proofs: See Grattan vs. 
Insurance Co., 80 N. Y., 281; Insurance Co. vs. Rodel, 95 U.S., 232. 

The guardian of the infant plaintiff, in furnishing to the defend- 
ant as part of the proofs the certificate of the attending physician 
of the insured, did a wholly gratuitous act. If it can be treated as 
an admission by the infant beneficiary that the death was from the 
cause so certified, it is plain that the act was extremely prejudicial 
to the interest of his ward, for, upon that assumption, the infant, 
the real plaintiff, has substantially admitted away his cause of 
action. The trial judge, upon the proofs being offered in evidence 
by the defendant, refused to permit the certificate of the physician 
to be read, and this ruling presents the main question in the case. 
There are two aspects under which the ruling may be considered: 
First, was the certificate inadmissible under section 834 of the Code 
of Civil Procedure, which declares that “a person duly authorized 
to practice physic or surgery shall not be allowed to disclose any 
information which he acquired in attending a patient in a profes- 
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sional capacity, and which is necessary to enable him to act in that 
capacity?” and, second, assuming that the statute does not apply 
to the case, and that the certificate would be competent as an ad- 
mission of the fact certified if the proofs had been furnished by an 
adult claimant, can the act of the guardian in this case be treated 
as an admission by the infant beneficiary of the same fact? Sec. 
834 is a re-erlactment of a similar section in the Revised Statutes 
(2 Rev. St., p. 406, § 73). It is contained in the chapter of the Code 
relating to evidence, and in the article in that chapter entitled 
“Competency of a Witness. Evidence in Particular Cases.” The 
primary purpose of the section was to declare the rule governing 
the examination of a physician as a witness in judicial proceedings. 
The three sections—sections 833, 834, and 835—relate, respectively, 
to disclosures by clergymen, physicians, and attorneys; and section 
836 declares that “the last three sections apply to every exam- 
ination of a person as a witness, unless the provisions thereof 
are expressly waived by a person confessing the patient or the 
client.” The disclosure by a physician of information acquired 
in his professional character in attending a patient, where not 
made in the course of his professional duty, is a plain violation of 
professional propriety. But the statute does not prescribe a rule 
of professional conduct for the government of physicians in their 
general intercourse with society. The common law did not protect 
a physican from disclosing as a witness information acquired pro- 
fessionally from patients: 1 Greenl. Ev., § 248. The statute was 
intended to afford this protection, and to protect the patient also. 
If a physician, disregarding the plain obligations of his situation, 
should in conversation disclose the secrets of his patient, he would, 
so far as we know, violate no statute, however reprehensible his 
conduct would be. The statute should have a broad and liberal 
construction, to carry out its policy. By reasonable construction 
it excludes a physician from giving testimony in a judicial proceed- 
ing in any form, whether by affidavit or on oral examination, in- 
volving a disclosure of confidential information acquired in attend- 
ing a patient, unless the seal of secrecy is removed by the patient 
himself. The verified certificate of the physician which accom- 
panied the proofs of loss was not competent original evidence of 
the cause of the death of the insured, nor was it offered as testi- 
mony of the physician as to the fact. The fact that the insured 
died of delirium tremens was material to the defense. The admis- 
sion of a party in interest is, as a general rule, competent evidence 
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against him. The presentation of the physician’s certificate, that: 
the deceased died from the cause stated, operated as an admission 
by the guardian that the fact was as stated. It derived its force 
from the fact that the claimant communicated to the defendant a 
statement of the cause of death, which, if true, vitiated the policy.. 
The statement was embodied in aphysician’s certificate. If it had 
been contained in the guardian’s own statement, or that of any 
non-professional person, it would equally have been an admission 
of the fact stated. The certificate was a part of the proofs fur- 
nished. Its admission in evidence violated no confidence. The 
confidence had already been violated by the conjoint action of the 
physician and the guardian. It was not offered as independent 
evidence of any fact in the case, but, in connection with the cir- 
cumstances of its transmission to the company, as an admission 
that the fact alleged was true. It was held in Insurance Co. vs. 
Newton (22 Wall., 32), that preliminary proofs, presented to an in- 
surance company under a provision in a policy as to the proof of 
death, substantially like that in the present case, were admissible 
as prima facie evidence of the facts stated therein against the in- 
sured and in behalf of the company. The case of Goldschmidt vs. 
Insurance Co. (102 N. Y., 486) is not in conflict. In that case the 
question was whether the record and verdict of a coroner’s in- 
quest, finding the fact of suicide, furnished by the claimant with 
the proofs at the request of the company, but which was accom- 
panied with a protest that the fact found was not true, was an admis- 
sion by him that the insured died by his own hand; and the court 
very properly held that it was not. We think the admission in the 
case was not incompetent because made through the medium of the 
certificate of the attending physician. 

The other ground for excluding the certificate, viz., that the 
infant was not bound by the admission of the guardian, is, we 
think, well taken. The defendant, upon the request of the guard- 
ian, furnished blanks for the proofs, including a blank certificate of 
the attending physician as to the cause of the death, which were 
filled in by the guardian, and signed and verified by the several 
persons whose certificates were required, and returned to the com- 
pany. The office of a guardian is one of trust. He is empowered 
to act for the ward in the matters confided to him as guardian, in 
furtherance of his interests. Under the law of agency the admis- 
sion of an agent, made within the scope of his powers, is admis- 
sible, in connection with some res geste, to bind the principal. 
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But the admission must be relevant to the matter in hand, and 
accompany the transaction to which it relates: Thallhimer ys. 
Brinckerhoff, 4 Wend., 394. The power of a guardian to bind his 
ward by his admissions is more limited than that of an agent act- 
ing for an adult principal. The court will not permit the rights of 
a ward to be prejudiced by the admission of a guardian. His in- 
terests are under the protection of the court, and it will intervene 
to relieve the ward from prejudicial conduct on the part of the 
guardian. It is a settled rule in chancery that, where the infant 
defends by guardian, his rights are submitted to the court, and he 
is not bound by admissions in the answer, and the court will not 
render a decree against the infant solely upon such admissions: 
Wrottesley vs. Bendish, 3 P. Wms., 235; Bank vs. Ritchie, 8 Pet., 
128; Cooper vs. Mayhew, 40 Mich., 528; Ralston vs. Lahee, 8 Iowa, 
17; Massie vs. Donaldson, 8 Ohio, 377; Turner vs. Jenkins, 79 IIL, 
229. Inthe present case, the guardian, in furnishing the physi- 
cian’s certificate, did an act not required by the contract of insur- 
ance. Whatever was necessary to be done to enable the guardian 
to put himself ina position to prosecute the claim he was authorized 
todo. There is no ground for impeaching the good faith of the 
guardian in furnishing the certificate. He probably supposed 
that the company had the right to exact it. The company, in re- 
mitting the blanks, requested him to fill them up, and what he did 
was in compliance with its request. In procuring the physician’s 
certificate, the guardian misapprehended his duty. It was an act 
tending to defeat the claim which he had undertaken to collect. 
The fact asserted in the certificate may have been the truth; but 
the guardian had no right to foreclose inquiry upon the subject, 
nor to prejudice the case by changing the burden of proof by an 
inconsiderate, unnecessary, and prejudicial admission: See Serle 
vs. St. Eloy, 2 P. Wms., 386; Flight vs. Bolland, 4 Russ., 298; 
Hanna vs. Spotts’ Heirs, 5 B. Mon., 362; Whart. Ev., § 1208; 
Macph. Inf., p. 83. The offer of the defendant to show that by the 
rules and regulations of the defendant the certificate of the attend- 
ing physician of the insured, in case of death, was required to be 
furnished as part of the proofs, was properly rejected. There is 
nothing in the contract or in the by-laws of the defendant requir- 
ing this, nor was it claimed that, if such a rule existed, it ever 
came to the knowledge of the assured. In the absence of any 
usage known to him, or of any requirement in the policy that the 
certificate of the attending physician should be furnished as part 
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of the proofs of death, it could not be required: Taylor vs. Insur- 
ance Co.,13 Gray, 434. The court also properly excluded the 
records of the board of health of Buffalo, and the certificate of the 
attending physician filed with the board, stating the cause of the 
death of the insured. The statute (Laws 1870, c. 519, tit. 12, § 10, 
subd. 5) makes it the duty of the board of health of Buffalo to 
supervise the registration of deaths and causes of death in the city, 
and prescribes that no burial of a deceased person shall take place 
until a certificate shall have been made and presented of the death 
and its cause, if known; and that a refusal on the part of any per- 
son whose duty it is to make out and file for registration any such 
record shall be a misdemeanor. The ordinances of Buffalo also 
make it the duty of the attending physician to furnish a certificate 
setting forth the cause, date, and place of death of any person in 
the city, and file the same in the office of the board of health. The 
statute und ordinance were police regulations, and the records 
were required for local and specific purposes, and are not public 
records in such sense as makes them evidence between private 
parties of the facts recorded. We have found no case which would 
justify their admission in a controversy between private parties as 
evidence of the cause of death, where that became a material in- 
quiry. We find no error in the judgment and it should be affirmed. 
All concur. 





SUPREME COURT OF ILLINOIS. 


METROPOLITAN SAFETY FUND ACCIDENT ASS’N. 
vs. 
WINDOVER.* 


The certificate of a benefit association stipulated for the payment of $1,500, 
with the proviso that in case the result of an assessment failed to realize 
= face value, the beneficiary should accept such result as payment in 
full. 

Held, That the burden of proof that the face value was not realized was 
upon the society, and the certificate is sufficient to support a judgment 
for $1,500. 

Held, That, where it appears from the evidence that a less sum was realized,. 
judgment should only be for such sum. 

The levy and appropriation of an assessment is evidence of a waiver of for- 
feiture for non-payment of previous dues. 

An amendment to by-laws by a meeting at which a member was not present 
is not binding on him, unless it is shown affirmatively that the meeting 
was called in conformity to the constitution. 

Denial of liability on the ground of forfeiture is evidence tending to show 
waiver of limitation in respect to time for furnishing proofs of death. 


Weretey, Burxitey & Gray, fur Appellant. 
Miter, Starr & Leman, for Appellee. 


Baey, J. 

This was a suit in assumpsit, brought by Phawbe Windover 
against the Metropolitan Safety Fund Accident Association, to 
recover the amount claimed to be due upon a membership certifi- 
cate issued by said association to George Windover, the plaintiff's 
son. The defendant is an association incorporated in January, 
1885, under the act of the general assembly of this state, entitled, 

An act to provide for the organization and management of corporations, 
associations, or societies for the purpose of furnishing life indemnity or pe- 


cuniary benefits to widows, orphans, heirs, relatives, and devisees of deceased 
members, or accident or permanent disability indemnity to members thereof, 


approved June 18, 1883. The objects for which said association 

was formed, as declared in its certificate of organization filed 

ee ee ee See Se en we eee ee 
* Tecision rendered, May 13, 1891. 
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with the secretary of state, are, in substance, to operate a purely 
mutual accident association; to furnish substantial weekly in- 
demnity to its members in case of accident at actual cost; to pro- 
vide for the widows, orphans, and legal heirs of its members in 
case of accident that shall result in death within ninety days from 
the happening thereof; to provide substantial support for any of 
its members who, through accident, may be permanently disabled. 
The plan to be followed in carrying out said objects is declared to 
be as follows :— 

It is the purpose of this association to create a fund with which to provide 
relief for its members in case of accident, as hereinabove set forth. The funds 
for the payment of such accident indemnity are to be realized from assess- 
ments of members. Every member of the association is assessed whenever a 
loss occurs, the amount of the assessment being graded or classified accord- 
ing to the occupation or amount of member’s policy, Members are required 
to deposit all money assessed for losses in the Illinois Trust & Savings Bank 
in Chicago, which said bank is the treasurer of the association. The funds 
deposited with said bank by the members of the association can only be paid 
out by authority in writing of the trustees of the benefit fund, and bearing 
the signature of the chairman of the trustees of the benefit fund and the sec- 
retary of the association, and no money shall be drawn from the bank for any 
other purpose than the payment of losses. Membership is secured by solic- 
itors. Applicants for membership are classified according to their occupation- 
the association having adopted the preferred, ordinary, medium, hazardous, 
extra-hazardous, and extra special-hazardous classes. 


Said association, soon after its organization, adopted a table or 
schedule of assessments in which was fixed and determined the 
amount which each member was to be assessed, quarterly, as his 
contribution to the benefit fund, the rate of assessment varying 
according to the class to which the member belonged, and accord- 
ing%o the face value of his membership certificate, and at the same 
time fixed the amount of the membership fee and annual dues to 
be collected of edch member. It also adopted a constitution and 
by-laws, providing, among other things, that no part of the benefit 
fund or fund arising from assessments upon the membership should 
be appropriated for expenses, or the payment of salaries of officers, 
or the compensation of agents, but appropriating the fund arising 
from membership fees and annual dues to the payment of such ex- 
penses, compensation, and salaries. It was further provided that 
said assessments should be paid quarterly, on the Ist day of Jan- 
uary, April, July, and October of each year. Said by-laws pro- 
vided that notice of assessments and dues, either written or printed, 
should be mailed to each member at his last-given post-office 
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address, and that when deposited in the post-office at Chicago 
should be deemed a legal and sufficient notice, and that any failure 
to pay, as per said notice, within thirty days from the date thereof, 
should work a forfeiture of all claims the member might have 
against the association by reason of his certificate. It was further 
provided that all sums paid by way of indemnity, under any cer- 
tificate of membership, should be accounted in diminution of the 
principal sum or face of the certificate whenever, by reason of 
death, it should become a claim against the association, so that the 
entire amount to be paid by way of benefits or indemnity should 
in no case exceed the principal sum named in the certificate. The 
by-laws further provided that in case of injury to any member he 
should report the same to the home office of the association at 
Chicago and to the surgeon or secretary of the local adjusting 
board at once, stating full particulars of the accident, and that a 
failure to give such notice forthwith should work a forfeiture of all 
claims against the association; and also that “unless direct and 
affirmative proof of the death or duration of total disability be fur- 
nished in seven months of happening of such accident, then all 
claims under such certificate shall be waived and forfeited to the 
association.” The constitution provided for annual meetings of 
the association for the election of directors, and for the transaction 
of such other business as might come before the association, at 
which meeting each certificate-holder was expected to be present, 
either in person or by proxy, and take part in the deliberations, 
and have a right to vote upon all questions coming before the 
meeting; also that the certificate-holders should have a right to 
alter or amend the constitution and by-laws of the association by a 
majority vote of those present, “ provided that all the members of 
the association shall have had previous notice, by mail or other- 
wise, of such purpose to alter or amend, and any changes thus 
made shall not be subject to any alteration or change of the board 
of directors.” Said constitution and by-laws were in force at the 
time the certificate of membership in question in this case was 
issued. Said certificate was dated August 17, 1885, and was for 
the sum of $1,500,in the class known as “medium.” George 
Windover, at the time it was issued, and up to the time of his 
death, was a resident of Oswego, Oswego County, N. Y. After re- 
citing that, for certain considerations particularly enumerated, said 
association thereby issued said certificate to said George Windover 
in the principal sum of $1,500, it was provided that said sum, less 
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the amount of all weekly indemnity previously received, should be 
paid to Phoebe Windover, whose relationship to said member was 
that of mother, or her legal representatives within ninety days 
after satisfactory proofs should be received at the home office set- 
ting forth that the member, during the continuance of said con- 
tract, had sustained bodily injuries from external, violent, or acci- 
dental causes within the intent and meaning of said certificate and 
the conditions thereto annexed and that such injuries alone had 
occasioned death within ninety days from the date of such acci- 
dent. In a subsequent part of the certificate, however, is the 
following :— 

Provided, that in case the amount realized from one full assessment of all 
the certificate-holders liable should be insufficient to pay the face value of 
this certificate when, by reason of death, it shall become a claim, then the 
beneficiary herein shall accept the result of such assessment, less the amount 
of all weekly indemnity benefits previously received, as payment in full of 
all claims against the association under this certificate of membership. 

“To a declaration containing two special counts, based upon the 
certificate of membership, the defendant pleaded the general issue 
and a number of special pleas, setting up a variety of defenses, and 
upon the special pleas a large number of issues were formed by 
replications, rejoinders, and subrejoinders. Upon a trial by the 
court, a jury being waived, the issues were found for the plaintiff, 
and her damages assessed at $550, and for that sum and costs the 
plaintiff had judgment. Said judgment has been affirmed by the 
appellate court on appeal, and, the judges of that court having 
granted to the defendant the proper certificate, the record now 
comes to this court by a further appeal. 


Much space is devoted by the defendant’s counsel to a discussion 
of the various issues formed upon the special pleas, and of the 
question as to which party has the burden of proof upon each of 
those issues, but as most, if not all, the defenses set up by the 
special pleas are available under the plea of non-assumpsit, and as 
the evidence in support of those defenses was admissible under 
that plea, it will be quite unnecessary for us to follow counsel 
through the maze of special pleading, or to devote any time to a 
consideration of the questions thus attempted to be raised: Insur- 
ance Co. vs. Nelson, 65 Ill.,415. All controverted questions of fact 
having been conclusively settled by the judgment of the appellate 
court, nothing remains for us to consider except such questions of 
law as are preserved in the record. These questions, in the main, 
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are raised by the exceptions of the defendant to the rulings of the 
court upon the various propositions submitted to be held as the 
law in the decision of the case. 

The first point raised is that under the evidence the plaintiff, if 
entitled to recover at all, should have been allowed to recover only 
nominal damages. This contention is based upon the assumption 
that the contract evidenced by the membership certificate is merely 
to levy and collect one full assessment upon all the certificate- 
holders of the class to which George Windover belonged, and to 
pay the avails of such assessment over to the plaintiff, as the bene- 
ficiary named in the certificate, and that, as it is impossible to 
establish by evidence the sum that would have been realized from 
such an assessment if it had been made, no substantial damages 
should have been awarded, the plaintiff's proper remedy being in 
a court of equity by a bill for a specific performance of the con- 
tract to levy and collect the assessment. On this point four 
propositions submitted on behalf of the plaintiff were held as the 
law in the decision of the case. The substance of these proposi- 
tions, when relieved of unnecessary verbiage, is as follows: That 
by the terms of said certificate, if a cause of action has accrued 
by reason of the death of said member, the plaintiff is entitled to 
recover the full sum of $1,500 mentioned therein, unless the de- 
fendant has shown by its pleadings and proofs that the amount 
which would be realized by one full assessment on ail the certifi- 
cate- holders liable would have been insufficient to pay the face 
value of the certificate; that the proviso in the membership above 
quoted is a condition subsequent, and that it is incumbent upon the 
defendant, in order to avail itself of said proviso, to show the exist- 
ence of the facts upon which it is to become entitled to the benefit 
thereof; that the burden is therefore on the defendant to prove 
that the amount realized by one full assessment of all the certificate- 
holders liable would have been insufficient to pay the face value of 
the certificate, and that unless that fact is shown by a preponder- 
ance of the evidence, the amount of the plaintiff's recovery should 
be the face value of the certificate and interest; that, if it is not pos- 
sible to show what amount would be realized by one full assessment, 
or whether or not the full face value of said certificate would have 
been realized, in case the assessment had been made at the time it 
should have been, the plaintiff is entitled to recover the full face value 
of the certificate, with interest at 6 per cent from the time the cause 

-of action accrued. We are unable to peréeive any substantial error 
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in the propositions thus held to be the law in the decision of the 
case. The counsel for the defendant are clearly in error in their 
position that the membership certificate is merely an executory 
contract on the part of the defendant to levy one full assessment 
upon all the certificate-holders liable, and pay over the money re- 
sulting therefrom to the beneficiary. Such position is supported 
by neither the terms of the certificate, nor by the provisions of the 
defendant’s articles of incorporation, constitution, and by-laws. 
The agreement of the certificate is, primarily, to pay to the desig- 
nated beneficiary the full sum of $1,500, less what may have been 
previously paid to the member during his lifetime by way of weekly 
indemnity; and the subsequent clause upon which reliance is 
placed merely provides that, if the amount realized from one full 
assessment is insufficient to pay that sum, the beneficiary shall accept 
the amount realized in full of her claim. The proviso, therefore, is 
a mere exception or condition that, under certain circumstances 
‘which may or may not arise, the beneficiary shall accept in dis- 
charge of the defendant’s obligation a sum less than that agreed to 
be paid to her. It should be observed that the certificate con- 
tains no express agreement or undertaking on the part of the asso- 
ciation that, upon the death of a member, an assessment shall be 
made for the purpose of raising a fund to be paid to his beneficiary, 
and it is doubtful whether such undertaking is so far implied as to 
be capable of enforcement. All that is provided for is that if one 
full assessment on all the certificate-holders liable would be in- 
sufficient to pay the face value of the certificate, the beneficiary 
should accept the result of such assessment in full of her claim. 
Possibly the association was at liberty, for the purpose of availing 
itself of the condition in its contract, and of liquidating the amount 
of its liability by that mode, to make a special assessment, but we 
are unable to conclude from the terms of the certificate that it 
was bound to do so. Furthermore, by reference to the mode of 
doing business outlined by its certificate of organization, constitu- 
tion, and by-laws, it is, to say the least, doubtful whether the mak- 
ing of a special assessment upon the death of each member was 
within the contemplation of the association. Instead of that, four 
assessments were required to be made each year, at fixed dates, 
and the money thus raised was to constitute a fund for the pay- 
ment of the moneys which might become due to members and 
their beneficiaries by the terms of their certificates. So long as 


VOL. XX.—64, 


see 2 RE ee 


i 


FS SRS 


a a 





1010 Report of Decisions. [Nov., 


there were funds in the treasury resulting from the quarterly as- 
sessments sufficient to pay members and beneficiaries, it is scarcely 
to be supposed that further assessments were contemplated. If 
that fund had been exhausted or was inadequate, doubtless further 
assessments might be made, but the general plan upon which the 
association was organized would seem to indicate an expectation 
that the quarterly assessments would be sufficient to pay all moneys 
which might become due under the membership certificates. It 
cannot be doubted, we think, that the proper remedy is at law. 
‘There is no legal difficulty in the way of making proper proof of 
damages in that forum. The amount to be recovered is a sum 
fixed and liquidated by the contract, viz., $1,500, subject to reduc- 
tion by such sums as may have been paid to the member during 
his lifetime by way of weekly indemnity, and also, in case it turns 
out that one full assessment of all the certificate-holders liable 
would fail to realize that full sum, subject to reduction by the . 
amount of the deficiency. It also follows as a legal result that the 
burden of establishing these reductions is on the defendant. The 
clauses by virtue of which it becomes entitled to them are mani- 
festly inserted in the certificate for its benefit and protection. The 
plaintiff, by producing the membership certificate in evidence, and 
proving such collateral facts as are sufficient to show that a cause 
of action has accrued thereon by reason of the death of the mem- 
ber, makes out a prima facie case of a right to recover the full face 
value of the certificate, and the burden is on the defendant to show 
that conditions exist which limit the right to a smaller sum. 

This case is clearly distinguishable from Association vs. Sears 
(114 Tl, 108), as in that case there was no agreement in the mem- 
bership certificate to pay to the beneficiaries its face value, but it 
was provided merely that, upon the death of the member, he having 
complied with the conditions of the certificate, an assessment 
should be made upon the surviving members of the amount men- 
tioned in the certificate, which was $5,000, and that the sum col- 
lected, less the expenses of collection, should be paid to the bene- 
ficiaries. It was held that, under those circumstances, a court of 
equity might properly take jurisdiction of a bill filed by the bene- 
ficiaries to enforce payment of the certificate by compelling a 
specific performance. In Ring vs. Association (33 Ill, App., 168), 
the appellate court, in deciding a case substantially like the one 
now before us, drew the same distinction between that case and 
the Sears Case, above cited. 
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Another ground urged against the plaintiffs right to recover is 
that George Windover, before his death, had forfeited all rights 
under his membership certificate by failure to pay the assessments 
of January 1, 1886, and of April 1, 1886, each for the sum of $1.80, 
within thirty days from the service of notice of said assessments, 
respectively. The defense here referred to, as presented by counsel 
in their briefs, rests mainly upon questions of fact which are not 
open to review in this court. By way of stating said defense a 
little more at large, it may be said that there is evidence tending 
to show that an assessment for $1.80 upon Windover was made 
January 1, 1886, and that notice of that assessment was sent to 
him on that day; that said assessment was not paid, but that an- 
other assessment, for the same amount, was made April 1, 1886, and 
that a notice of that assessment was sent to Windover April 24, 
1886. It is claimed also that a notice of the April assessment was 
sent on the day it was made, but the only evidence of that notice 
is to be found in a statement of the defendant’s secretary, when 
being examined as a witness, to the effect that a notice was sent 
April 1st, without stating to whom it was sent, or how, or whether 
it was mailed in conformity with the requirements of the defend- 
ant’s by-laws or not. The appellate court seems to have reached 
the conclusion that the notice of April 24th was the only one 
shown to have been sent, and that the evidence failed to show 
service on Windover of any notice on April Ist, and by that conclu- 
sion we are bound. It appears that sometime in the latter part of 
April, 1886, Windover paid the sum of $1.80 to an agent of the 
defendant in Oswego, N. Y., and there is evidence warranting the 
conclusion that such payment was made by Windover to apply 
upon, and in satisfaction of, the January assessment. It is scarcely 
possible that said payment was made in response to the notice of 
April 24th, as it was forwarded by the defendant’s agent to the de- 
fendant’s office in Chicago, and received there in time to be ac- 
knowledged by a letter dated April 27th. Besides, the evidence 
tends to show that the egent, at the time the payment was made, 
advised Windover that another assessment would be due in a very 
short time, referring probably to the April assessment. The de- 
fendant, as appears from said letter of acknowledgement, applied 
said money to the April assessment, and informed Windover that 
the January assessment was still unpaid; that in fairness to other 
members it could not reinstate him until that assessment was paid 
also; and that upon receipt of the amount of said assessment it 
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would write him a new certificate reinstating him and entitling him 
to benefits. The view of the facts which the appellate court seems 
to have taken is, in substance, that Windover, in making said pay- 
ment, specifically applied the money paid to the January assess- 
ment, and that the defendant, by receiving and retaining said 
money, waived its right to insist upon a forfeiture of the member- 
ship certificate for non-payment of that assessment; that, no notice 
of the April assessment being shown to have been given prior to 
April 24th, and Windover having died May 5th, less than thirty 
days after said notice was mailed to him, he was not in default in 
the payment of that assessment, and, consequently, at the time of 
his death, there was no forfeiture of which the defendant could 
avail itself. But these matters, as held and determined by the ap- 
pellate court, are so far based upon mere conclusions of fact as to 
present of themselves no questions for decision here. They are 
material only so far as they tend to show the relevancy and pro- 
priety of the propositions submitted by the defendant to be held 
by the trial court as the law in the decision of the case. 

One proposition submitted by the defendant was, in substance, 
that if the evidence showed that Windover failed to pay the Jan- 
uary assessment for thirty days after notice thereof, his member- 
ship certificate was thereby forfeited, and became null and void. 
This proposition was held by the court as the law, and therefore 
furnishes no basis for an assignment of error by the defendant. A 
proposition, however, was submitted on behalf of defendant which 
the court refused to hold as the law, which was, in substance, that 
if the evidence showed that an assessment of $1.80 was levied by 
the defendant upon Windover, and due notice thereof given to him 
January 1, 1886, and that he failed to pay said assessment within 
thirty days thereafter, and that another assessment, for the same 
amount, was made by the defendant, and notice thereof given to 
Windover April 1, 1886, and that April 27, 1886, the defendant re- 
ceived from Windover $1.80 to apply upon said April assessment, 
and that defendant then and there acknowledged the receipt of 
said money, and placed it to Windover’s account, and then and 
there notified him by letter that it had received said money and 
placed it to his account; that he had not paid said January assess- 
ment; that the defendant did not consider it fair to its other 
members to reinstate him until he paid said sum then in arrears, 
and informing him that upon receipt of $1.80 more the defendant 
would write him a new certificate, reinstating him and entitling 
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bim to benefits, and requesting him to remit it promptly, as he was 
liable to accident at any time; and that no claim would be valid 
unless the assessment was paid,—then the mere fact of defendant’s 
sending to Windover a notice of the April assessment, and receiv- 
ing the $1.80 paid by Windover April 27, 1886, and crediting the 
same to his account, did not constitute a waiver of the forfeiture 
arising from his failure to pay the January assessment, nor estop 
the defendant from setting up said forfeiture as a bar to this suit 
upon said certificate of membership. The court may very properly 
have refused to hold the above proposition as the law, because 
there was no evidence to sustain the hypothesis therein contained 
that notice of the April assessment was mailed to Windover at his 
last-given place of address on the Ist day of April, 1886. But, 
waiving that point, we are of the opinion that the rule of law 
stated in said proposition cannot be sustained. It cannot be 
doubted that, while by the express terms of the defendant’s by- 
laws the consequence of a failure to pay an assessment within 
thirty days after notice was a forfeiture of all claims the member 
might have against the defendant by reason of his certificate, the 
forfeiture thus provided for was one which the defendant was at 
liberty to waive, and that such forfeiture, after once being waived, 
was incapable of assertion by the defendant. A forfeiture of this 
character is a matter of strict legal right, and the defendant, in 
order to assert it, must abide inflexibly by the terms of its contract: 
Johnson vs. Insurance Co., 79 Ky., 403. It follows that conduct 
on the part of the association inconsistent with an intention to 
abide by the strict terms of the contract and insist upon a forfeit- 
ure, if not amounting to a waiver, is at least evidence of a waiver. 
The conduct of the defendant in levying the assessment of April 
Ist,in notifying Windover to pay that assessment, and, within the 
time prescribed by its by-laws, receiving from him payment of said 
assessment, and retaining the money paid for its own use, were all 
acts wholly inconsistent with an intention to rely upon and assert 
a previous forfeiture. The effect of such forfeiture, if insisted 
upon, would be to terminate Windover’s relations to the defend- 
ant, and thereby to exonerate him from all liability to pay subse- 
quent assessments. By levying and collecting from him further 
assessments the defendant treated him as still a member, and liable 
to the obligations, and consequently entitled to the benefits, be- 
longing to that relation. In Tobin vs. Society (72 Iowa, 261), it 
was held that where a member of a mutual benefit society had 
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forfeited his membership by failing to pay an assessment, notice 
of said assessment having been mailed to him, the demand, receipt, 
and retention by the society of subsequent dues amounted to a 
waiver of the forfeiture, even though no waiver was intended by 
the society: See, also, Rowswell vs. Aid Union, 13 Fed. Rep., 840; 
Rice vs. Society, 146 Mass., 248; Erdmann vs. Insurance OCo., 44 
Wis., 376. But, in determining whether the court properly refused 
to hold as law the proposition above referred to, it is not necessary 
for us to determine whether the levying and collection of the 
assessment of April 1st, and the appropriation by the defendant. to 
its own use of the money collected, amounted in law to a waiver of 
the forfeiture. Those facts were at least evidence tending to show 
such waiver, and, being so, they could not, as a matter of law, be 
held insufficient to show a waiver, nor could it be held that, under 
all the evidence, no waiver was established. It follows that said 
proposition, as applied to the facts of the case, was erroneous, and 
was properly refused. 

It is further insisted that no proofs of the death of Windover 
were furnished the defendant within the time limited by the by- 
laws, and that for that reason no right to recover is shown. As has 
been already stated, the by-laws, in force at the time the member- 
ship certificate in question was issued, provided that unless proofs 
of death should be furnished within seven months all claims under 
said certificate should be waived and forfeited to the association. 
At the next annual meeting after the date of said certificate, which 
was held September 8, 1885, an attempt was made to change said 
by-laws so as to provide that proofs of death should be furnished 
within three months, and that upon failure to furnish them within 
that time a similar forfeiture should result. There is evidence 
tending to show that notice of said annual meeting was sent to 
many of the members of the association, but whether such notice 
was sent to Windover does not appear; nor is it shown whether he 
was present at the meeting either in person or by proxy. Nor is 
there any evidence that the notice issued contained any statement 
that the purpose of the meeting would be to alter or amend the 
by-laws. Under these circumstances the trial court was justified 
in holding that the attempted change in the by-laws was not bind- 
ing on Windover, and that the rights of the plaintiff are subject to 
the by-laws as they stood at the time said certificate was issued. 

Formal proofs of the death of Windover do not seem to have 
been served upon the defendant until March 19, 1887, more than 
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seven months after Windover’s death, and the plaintiff’s right to 
recover must therefore be sustained, if at all, upon the theory that 
before the expiration of said period of seven months the defendant 
waived the production of formal proofs of death. There is evi- 
dence tending to show such waiver, such evidence consisting in the 
main of declarations by the defendant, made before the period for 
furnishing proofs had expired, denying its liability on said cer- 
tificate of membership, basing its denial upon the alleged delin- 
quency of Windover in the payment of the January assessment. 
Whether such waiver is proved is a question of fact not reviewable 
here, and, as all the propositions of law submitted by the defend- 
ant on this branch of the case were held by the trial court, no 
question of law in relation to the proof of death is presented for us 
to consider or decide. 

The further point is made that the suit, not being brought within 
one year from the time the cause of action accrued, should be held 
to be barred. It is provided by the by-laws, as amended at the 
meeting of September, 1885, that no suit or proceeding at law or 
in equity shall be brought to recover any sum in said by-laws pro- 
vided for, unless the same is commenced within one year from the 
time the action accrues. No such provision, however, is found in 
the by-laws in force at the time the membership certificate in ques- 
tion was issued, and, as the amendments to the by-laws are not 
shown to have been adopted at a meeting having authority under 
the constitution to make them, the amended by-law limiting the 
right to sue to one year has no application to this case. One propo- 
sition was submitted by the defendant raising this question as a 
question of law and was refused, and we think properly, for the 
reason already stated,—that the limitation clause does not apply. 

The plaintiff is claiming the right to recover the full sum of 
$1,500 mentioned in the membership certificate, and has assigned 
as a cross-error the refusal of the court to give her judgment for 
that amount. If there had been no evidence tending to show that 
the amount which would be realized from one full assessment of all 
the certificate-holders liable would be insufficient to pay that sum, 
the plaintiff's contention in this respect should doubtless have pre- 
vailed. But the evidence tends to show that the full amount of an 
assessment levied upon all the members of the class to which Win- 
dover belonged, if all had paid, would only have produced a sum 
which, with interest, would have amounted to what the plaintiff 
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has recovered. The assessment of damages, therefore, is as favor- 
able to the plaintiff as she can possibly be entitled to. The cross- 
error must therefore be overruled. 

Some other questions are raised by counsel in their arguments, 
most of which, however, are practically disposed of by what we 
have already said. As to the points to which no reference has been 
made we need only say that they have not escaped our attention, 
but on full consideration we do not find them of sufficient impor- 
tance to call for special discussion. We are of the opinion that the 
record is free from material error, and the judgment of the appel- 
late court will therefore be affirmed. 
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SUPREME COURT OF INDIANA. 


INDIANA INS. CO. 
US, 
HOFFMAN.* 


The policy insured twenty-one different items, with specified sums opposite 
each, footing up to $90,000, and stated that it insured ‘‘ one-sixtieth part 
of each of the above named sums, amounting in the aggregate to $1,500,” 
and was liable only to such proportion of the loss as the amount insured 
bore to the total of insurance. The total insurance was $60,000, and the 
loss $51,000. 


Held, That the policy was liable for one-fortieth of the loss. 


Vinson Carter, for Appellant. 


Morris, NewBerGer & Curtis, for Appellee. 
Miter, J. 


This was an action brought by the appellee against the appellant 
on a policy of insurance. The complaint alleges an insurance by 
the appellee of $1,500; that there was a total insurance of $60,000, 
and a loss of $51,000; and claims the appellant’s pro rata share of 
the loss was the one-fortieth, or $1,275. The only question 
presented by the record is as to the sufficiency of the third para- 
graph of the answer. This paragraph admits its liability for $850, 
but claims that by the terms of the policy it has agreed that the 
plaintiff should carry and maintain the full sum of $90,000 insur- 
ance on his property, and that it was to cover under the policy 


* Decision rendered, Muy 14, 1891. 
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sued on one-sixtieth part of $90,000 insurance; that the plaintiff, 
pursuant to the provisions and agreements in the policy, procured 
concurrent insurance amounting, with the one in suit, to $90,000; 
that afterwards, and before the fire, the plaintiff, without the 
knowledge and consent of the defendant, cancelled $30,000 of the 
insurance, so that at the time of the fire there was only $60,000; 
and that by reason of the reduction the plaintiff became an insurer 
with the defendant for $30,000. The answer admits that the loss 
was $51.000, and that at the time of the fire the total insurance was 
$60,000. The appellant contends that its liability is fixed by the 
terms of the policy at the one-sixtieth of the loss, or $850; and the 
appellee, that its liability is for such proportion of the total loss, 
$51,000, as the sum of $1,500 bears to the whole amount of insur- 
ance existing at the time of the fire, being the one-fortieth, or $1,275. 
In that portion of the policy which is usually written out there is 
attached a printed slip, locating and describing the property in- 
sured as follows :— 

On stone building, marked ‘‘A” on plans, including stone addition and 
stone stairway house, $10,000. On stone building marked ‘‘B” on plan, 
including stone stairway house, $5,000. 

Following these are similar items of property, with corresponding 
amounts indicated on the right, and at the bottom the figures 
“$90,000,” as the amount produced by the addition of these various 
amounts, and containing, in addition, the following clause: “It is 
understood and agreed that the Indiana Insurance Company of 
Indianapolis covers under their policy to which this specification 
is attached, and made a part thereof, one-sixtiéth part of each of 
the above-named sums, amounting in the aggregate to fifteen 
hundred ($1,500) dollars.” It is also provided in the condition 
attached to the policy that, if there is other insurance upon the 
property damaged, the company shall be liable for only such 
proportion of the loss or damage as the amount insured bears to 
the whole amount insured thereon, whether such other insurance 
contains a similar clause or not. It is also provided that insured 
shall have the privilege of making other insurance, without notice 
until required; and that the insurance may be terminated at any 
time by either party. It is not claimed by counsel that the policy 
contains any provision that in express terms required the insured 
to maintain insurance in the sum of $90,000; but that such agree- 
ment is implied from the statement of amounts set opposite the 
several classes of property in the schedule, which aggregate the 
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sum of $90,000, and the fact that it is alleged in the answer that he 
did insure the property for the sum of $90,000. We are unable to 
find anything in the policy that will warrant us in putting this 
construction upon the contract entered into by the parties. The 
provision permitting the insured “to make other insurance, without 
notice until required,” and the clause which provides that the 
amount of the loss to be paid by the appellant shall be shared pro 
rata with all other insurance existing at the time of the loss, are 
inconsistent with the position maintained by counsel that the in- 
surance was to be maintained at a precise sum. 

The claim is also made that the clause contained in the slip 
attached to the policy limits the liability to the one-sixtieth of the 
loss. Had one company taken the whole risk, it could not well be 
contended that it would have become liable for the whole loss in 
any event, but only to the extent of the sums named. So, a com- 
pany covering one-sixtieth of the above sums does not agree to pay 
one-sixtieth of the loss, but the loss to the extent of one-sixtieth of 
the sums named. By the express terms of the policy the company 
agreed to indemnify the insured to the amount of $1,500. Nothing 
in the policy expressly limits the liability of the company to one- 
sixtieth of the loss. The amounts set opposite each of the 21 items, 
which aggregate $90,000, were probably intended to present the 
value of the property insured; but, whether so intended or not, it is 
evident the insurance was distributed in the proportions indicated 
by the amounts set opposite each item, for the purpose of prevent- 
ing the policy from being a “blanket” policy, and to limit the 
liability of the company in case of a loss of a portion only of the 
property insured. It is evident that the insured paid premiums 
to the company on the basis of a $1,500 liability, to be lessened by 
an apportionment by reason of such other insurance as existed at 
the time of loss. Having paid for full protection, he is entitled to 
receive full protection, unless something in the policy plainly forbids 
it; and we find nothing in the policy inconsistent with his right to 
recover the one-fortieth of the total loss. In arriving at this con- 
clusion we are supported by the decisions of the courts in Hoffman 
vs. Insurance Co. (Minn.); Insurance Co. vs. Hoffman (IIl.); Hoff- 
man vs. Insurance Co. (38 Fed. Rep., 487),—in each of which cases 
the actions were by the same plaintiff to recover for this same loss, 
and upon policies substantially like the one under consideration, 
Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


CITIZENS’ INS. CO. 
vs. 
HOFFMAN.* 


The facts were similar to those of Indiana Ins. Co. vs. Hoffman ante, and the 
the ruling in that case was followed. 


The policy provides that if an application was referred to therein it should 
be a part of the policy. The application was by a letter stating that a 
certain amount of insurance would be carried, but there was no refereuce 
in the policy to this letter. 


Held, That the letter was no part of the contract. 


8. J..Peere and Giicurist & De Bruter, for Appellant. 
Garvin & Cunninauam, for Appellee. 
Miter, J. 

The appellee sued the appellant to recover on a policy of insur- 
ance, by which the appellant, in consideration of $15, agreed to 
indemnify him to the extent of $1,500 against loss by fire of the 
property therein described. The complaint was in two paragraphs. 
The first averred a total loss of $90,000, and asked for judgment for 
$1,500, the full amount of the policy. The second averred a loss of 
$51,000, a total insurance of $60,000, and that the defendant was 
liable for such proportion of the loss as the amount of the policy 
bore to the whole amount of insurance carried. The defendant 
answered in two paragraphs. The first avers that by the policy 
the defendant agreed to pay only the one-sixtieth of the loss; that 
the loss was $51,000; and that the defendant was liable for the one- 
sixtieth of that amount, viz., $850, and interest, and no more. In 
the second paragraph it is alleged that the application for the 
policy was in a letter addressed by the plaintiff to the managers of 
the defendant; that in such application the plaintiff represented 
that the amount of insurance upon the property described in the 
policy filed with the complaint, which was at all times carried by 

* Decision rendered, May 26, 1891. 
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the plaintiff, was $90,000, including the amount applied for; that in 
such letter the plaintiff represented and guarantied that there was, 
and should thereafter be, during the time the defendant might in- 
sure the property, an insurance in the sum of $90,000; that the 
letter had been lost, and the defendant was therefore unable to file 
a copy of the same with the answer; that the policy was issued 
solely in consideration of the representation and guarauty contained 
in the letter; that by the terms of the policy the defendant only 
agreed to pay the one-sixtieth of the loss which the plaintiff might 
sustain by fire on each of the items of property described in the 
policy. It is averred that the plaintiff, in violation of said repre- 
sentation and guaranty, did not keep and maintain $90,000 insur- 
ance upon the property, but only had $60,000 insurance at the time 
of the fire; that the total loss sustained was $51,000, of which the 
defendant was liable for $850, and interest, and no more. Demur- 
rers were sustained to each of these paragraphs of answer, and, the 
defendant declining to plead further, judgment was rendered for 
$1,275, and interest. Appellant assigns as error the ruling of the 
court in sustaining the demurrers to these paragraphs of answer. 

The facts stated in the complaint, and the issues of law and fact 
presented by the first paragraph of answer, are substantially the 
same which were considered and ruled upon in the case of Insur- 
ance Co. vs. Hoffman, ante, 561 (at this term); and upon the 
authority of that case we hold that the court did not err in sustain- 
ing the demurrer to the first paragraph of answer. 

In the second paragraph of answer of the appellant the letter 
written by the assured to the company is relied upon either as a 
warranty or a representation. In Insurance Co. vs. Monninger (18 
Ind., 352), this court, in distinguishing between a representation 
and a warranty, cite with approval the following definition of a 
representation: ‘A verbal or written statement made by the 
assured to the underwriter before the subscription of the policy as 
to the existence of some fact or state of facts tending to induce the 
underwriter more readily to assume the risk by diminishing the 
estimate he would otherwise form of it. It is a part of the prelim- 
inary proceedings which propose the contract, and a warranty is a 
part of the contract as it has been completed.” May, Ins. (3d Ed.), 
§ 159; 1 Wood, Ins. (2d Ed.), § 150. It will be observed that there 
is no allegation in the answer that there was $90,000 insurance on 
the property at the time the policy wasissued. Neither is it claimed 
in the answer that at or prior to the time the policy was issued the 
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assured made any statement of fact that was not at the time true 
It is contended that, if the application did not contain a misstate- 
ment of fact, it constituted a warranty or guaranty that the assured 
would maintain $90,000 insurance on the property. It nowhere 
appears from the policy that the application was incorporated in 
or made a part of the same. We find in the policy this clause: 
“Tf an application, survey, plan, or description is referred to in the 
policy, such application, survey, plan, or description is hereby made 
a part of this contract, and a warranty by the assured.” This 
language is significant when taken in connection with the fact that 
no reference was made in the policy to any application having been 
made for insurance, The necessity for making the application a 
part of the policy in order to make any statements therein contained 
warranties is tersely stated by Elliott, J., in Assurance Fund vs. 
Allen (106 Ind., 593), as follows: “Statements made hy the insured 
in his application for insurance are not deemed warranties unless 
they are incorporated in the policy, or in some appropriate method 
referred to in that instrument.” Jt does not come within the rule 
of construing and reading together papers contemporaneously exe- 
cuted, as parts of the same contract (Burns vs. Manufacturing Co., 
87 Ind., 541; and Manufacturing Co. vs. Forsyth, 108 Ind., 334), for 
the policy is a complete instrument and contract within and of itself, 
containing no reference or allusion to any other instrument. It is 
evident from the averments of the answer, taken in connection with 
the policy, that the company, instead of accepting the terms of the 
letter, by inserting a clause in the policy to that effect, as is usual 
when a given amount of insurance is to be maintained, issued the 
policy, giving the assured the privilege of making other insurance 
without limit or notice until required. The general and well-settled 
rule is that the application forms no part of the policy unless it is 
referred to and adopted: Wood, Ins., § 138; May, Ins., § 159; 
Owens vs. Insurance Co., 56 N. Y., 565; Insurance Co. vs. Mon- 
ninger, 18 Ind., 352. Holding, as we do, that the company did not 
adopt or treat the application as a part of the policy, no inference 
arises that the policy was issued upon the terms or conditions men- 
tioned in the letter or application; for it might well be inferred that 
the terms of the application were not satisfactory to the insurer, 
and that they, therefore, chose to make the contract upon their own 
terms, and independent of the application. We are of the opinion 
that the court did not err in sustaining the demurrer to the second 
paragraph of answer. Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF MINNESOTA. 


LAMBERTON 
vs. 


BOGART.* 


The terms of an endowment policy of life insurance construed, and held that, 
in case of the death of the insured before the maturity of the policy, the 
sum assured was payable to his wife only in case she survived him; other- 
wise to his personal representatives or assigns. 


James A. Tawney and H. H. Lasertron, for Appellant. 

Keyes & Brown, for Respondent. 

MircHett, J. 

In January, 1867, the Connecticut Mutual Life Insurance Com- 
pany executed and delivered to George H. Elmer a policy of insur- 
ance upon his life, for the sum of $1,200, payable on the 28th day 
of February, 1892, when the said Elmer should have attained the 
age of fifty-five years, or in ninety days after due notice and proof 
of his death, should he die before attaining to that age. In and by 
this policy the company 

Promised and agreed to and with the said assured well and truly to pay, 
or cause to be paid, the said sum assured at the date aforesaid, or to his 
executors, administrators, or assigns, in ninety days after satisfactory proof 
of the death of said Geo. H. Elmer, if death occurs prior to his attaining the 
age of fifty-five years. In case of the death of said George H. Elmer before 
attaining the age of fifty-five years, this policy shall be payable to Anna Elmer, wife 
of said George H. Elmer. 

That part of the foregoing which is italicized was inserted in 
writing, while the remainder was in the printed provision of the 
policy. Elmer paid the annual premiums on the policy up to the 
time of his death. In February, 1889, Mrs. Elmer died intestate, 
leaving surviving her husband and their four children, two of 
whom were in being when the policy was issued, the other two 
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having been born afterwards. After the death of his wife, Elmer 
assigned the policy to the plaintiff, and subsequently died before 
attaining the age of fifty-five years. The question is, which of the 
parties is entitled to the proceeds of the policy,—the plaintiff, as 
assignee of the husband, or the defendant, as administrator of the 
wife. This is purely a question of construction of the terms 
of the policy itself. Defendant’s contention is that, the writ- 
ten portion of the policy being inconsistent with the printed 
portion, the former must prevail; that by it the wife is made the 
sole beneficiary of the policy in case the husband died before reach- 
ing the age of fifty-five years; and that as a policy, and the money 
to become due under it, belong, the moment it is issued, to the 
person named in it as beneficiary, the person who procured the 
insurance has no power, by any act of his, to transfer them to any 
other person. If defendant’s premises are correct, there can be no 
doubt that his conclusions are good law. But the questions are 
whether there is any necessary conflict between the printed and 
written provisions of this policy, and what was the nature and ex- 
tent of the wife’s interest in it. Was she or her estate the sole 
beneficiary in case the husband died before attaining the age of 
fifty-five, or was her interest subject to the further contingency that 
she survived him? If any reasonable construction can be given to 
these two provisions of this policy, so as to reconcile them with each 
other, and give effect to both, it ought to be done, the same as if 
they were both written or both printed. It is elementary rule of 
construction that every contract is to be construed with reference 
to its object, and the whole of its terms, even though the immediate 
object of inquiry is the meaning of a single clause. The sole 
purpose of construction is, if possible, to ascertain the intention of 
the parties. Now, here was a person taking out at his own expense 
an endowment policy on his own life, the primary object being his 
-own benefit, to-wit, securing a fund payable to himself at a certain 
age. But, as he might not attain that age, the policy provides, in 
case of his death before that time, for the payment of the money to 
his personal representatives for the benefit of his estate. But, while 
this was his primary object, yet he also desired to make provision 
for his wife in case he died before the maturity of the policy. 
Hence, leaving the previous provisions of the policy unchanged, he 
causes this written one to be added. Manifestly what he had in 
mind was not a provision for the benefit of his wife’s estate or her 
heirs or assigns, but protection for the wife herself, in case she 
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survived him. Had he also had in mind protection for his children 
the easiest and most natural thing in the world to have done would 
have been to expressly provide that the policy should be payable to 
them in case of the death of both himself and his wife. These pro- 
visions in policies of life insurance, designating beneficiaries to 
whom the money shall be paid upon the death of the insured, are 
somewhat of the nature of testamentary dispositions, and their 
language is to be read and interpreted in very much the same way. 
Now, while it is true that, if the wife was the sole beneficiary of the 
policy, the proceeds would, in case of her death, go to her executors, 
administrators, or assigns without any such words in the policy, 
yet, as bearing upon the question of intention, it is a significant fact 
that no such words were inserted in the written provision, although 
they appeared in the preceding printed portion of the policy. This 
is strongly suggestive of an intention that the written provision 
should be for the sole benefit of the wife personally. Again, had it 
been intended that the wife or her estate should be the sole bene- 
ficiary in case of the death of the insured before the age of fifty-five 
years, the most natural thing would have been to erase the preceding 
printed provision as to payment to his executors, etc., for, in such 
case, that provision would be wholly inoperative. Neither can we 
see the force of the suggestion that, by appointing his wife abso- 
lutely the sole beneficiary, the insured would be making provision 
for his children as well as his wife. If she survived him, that object 
might be accomplished by having the money go to her, for she 
would then be the head of the family, and the natural protector of 
the children. But, when both husband and wife are dead, it is 
difficult to see how the children would be better protected by having 
the money go to the wife’s estate rather than to that of the husband. 
Of course, a combination of circumstances might occur where this 
might be so, as, for example, if the wife died solvent, and the 
husband insolvent, and the sole and common heirs of both were 
their children. But this was too remote and conjectural to warrant 
the assumption that it was present in the mind of the insured when 
taking out the policy. On the other hand, other combinations of 
circumstances, equally likely to occur, might be supposed where 
such a provision would deprive the family of the insured of all 
benefit of the policy, as, for example, the death of the two children, 
and then of Mrs. Elmer, soon after the policy was issued, a second 
marriage by Elmer, and his death before the age of fifty-tive leaving 
children by his second marriage. It seems to us that what the in- 
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sured had in mind, and what he intended by the written portion of 
this policy, was to provide protection for his wife, in case she 
survived him, and nothing more. Thus construed, the meaning of 
the policy would be that, in case of the death of the insured before 
its maturity, the money should be paid to his personal representa- 
tives or assigns, provided, however, if his wife was then living, it 
should be paid to her. This construction would give effect to both 
the printed and the written portions of the policy, for it would make 
the latter in the nature of an exception to the former, leaving the 
printed provision in force, except in case of the happening of the 
contingency constituting the exception. While it is with some 
diffidence that we reach a conclusion different from that arrived at 
by the able judge who tried the case, yet, taking into consideration 
all the terms of this policy, its object and subject-matter, we think 
that the construction we have adopted is in accordance with the 
intention of the parties at the time the policy was issued. It is 
urged that, as the record does not purport to contain all the 
evidence, we must assume that there was sufficient to support the 
finding of the court that the insurance company “ promised and 
agreed to pay to Anna Elmer the amount of the policy in case of the 
death of her husband before attaining the age of fifty-five years.” 
But the findings show that this is merely the court’s construction of 
the language of the policy. The language of the finding is that the 
insurance company promised and agreed “in and by said policy,” 
which is set up in the complaint, and admitted in the answer. As 
said at the outset, the sole question is one of the construction of 
the terms of the policy itself. Judgment reversed, and cause re- 
manded, with direction to the trial court, upon its findings of fact, 
to order judgment for the plaintiff. 


Vou, XX.—55. 
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APPELLATE COURT OF INDIANA. 


WIESTLING 
vs. 


MARTHIM.* 


The application was taken by the agent of a foreign corporation who had not 
complied with the statute of Indiana nor procured the requisite authority 
to do business there. It was forwarded to the home office and the policy 
issued by the latter was forwarded to the agent, and by him delivered to 
the insured upon the payment of the premium. 


Held, That the policy was an Indiana contract, and the contract of the in- 
sured to pay premiums was not enforceable in the courts of Indiana. 


Held, That the case was not affected by the fact that the action was brought 
by the receiver of the corporation. 


McDonatp, Burter & Snow, for Appellant. 
W. A. Moore and Mitier & Gavin, for Appellee. 
Rosrnson, J. 

Joshua M. Wiestling, receiver of the New Era Life Association 
of 1876 of Philadelphia, appellant, commenced this action against 
the appellee. The complaint alleges that said association, a corpo- 
ration organized under the laws of the state of Pennsylvania for 
the purpose of carrying on the business of life insurance, was dis- 
solved on the 21st day of June, 1886, by order of the Court of Com- 
mon Pleas of Dauphin County, Pa.; that on said day, by order of 
said court, the appellant was appointed receiver of said company; 
that on the 26th day of July, 1879, the appellee made application in 
writing to said company to be admitted as a member thereof, a 
copy of which application is made a part of the complaint; that in 
said application the appellee agreed to be liable to said company 
for all death claims accruing while the certificate of membership 
issued on said application was in force; that the appellee caused 
said application to be transmitted to said company in the city of 
Philadelphia, in the state of Pennsylvania, to be decided on by said 


* Decision rendered, April 29, 1891. 
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company; that said company, at said city of Philadelphia, by its 
duly-authorized officers, accepted the appellee’s application on the 
30th day of July, 1879, and thereupon then and there issued to the 
appellee a certificate of membership, which certificate of member- 
ship was then and there delivered to and accepted by the appellee; 
that on the 10th day of November, 1881, the appellee’s certificate 
of membership lapsed on account of the non-payment of certain 
mortuary assessments; that during said time when the appellee was 
a member of said association certain death losses accrued to said 
company; that assessments were duly made by said company to pay 
for said death losses; that the appellee was duly notified of such 
assessments, and payment thereof was duly demanded by said 
company, but the appellee has never paid the same. Wherefore 
judgment was demanded. The appellee demurred to the complaint, 
which was overruled. The appellee then answered in one para- 
graph, which answer admits the execution of the application ex- 
hibited with the complaint, but says that prior to the time of its 
execution said New Era Life Association had not, nor has it since 
said time, furnished the auditor of the state of Indiana with a state- 
ment. under oath, of the president or secretary of said association, 
of the condition of said company, in compliance, or attempted com- 
pliance, with the provisions of an act of the general assembly of the 
state of Indiana, approved March 3, 1877, respecting foreign insur- 
ance companies and their agents doing business in the state of 
Indiana; that at said time, or prior thereto, said association had 
not, nor has it since, filed with the auditor of state a written instru- 
ment under the seal of the company, signed by the president and 
secretary, authorizing W. T. Royse, who took said application at 
Greensburgh, Decatur County, Ind., as the agent of said company, 
and as such agent forwarded the same to the home office, and who, 
upon the return of the policy, as such agent, delivered same to the 
defendant, and received from said defendant the sum of $20, the 
first payment, which sum included the sum of $6, the annual dues 
for the first year, to acknowledge service of process upon such 
agent, and that such acknowledgment should be taken and held 
valid as if served upon the company according to the laws of this 
state or any other state, and waiving all claim of error by reason 
of such service; that no certificate of authority of any kind or nature 
has ever at any time been filed in the offiee of the clerk of the 
Decatur Circuit Court for either said W, T. Royse, or for any other 
person or persons, to act as such agent for said company within said 
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county. The appellant demurred to the answer, which was over- 
ruled, and exceptions properly taken, and, the appellant failing and 
refusing to plead further, judgment was rendered by the court on 
demurrer. The alleged error of the court in overruling the de- 
murrer to the answer is assigned as cause for the reversal of the 
case. 

Sections 3022, 3030, 3765, Rev. St., 1881, relating to foreign insur- 
ance companies doing buisness.in this state, read as follows : 

Sec. 3022. Agents of corporations not incorporated or organized in this 
state, before entering upon the duties of their agency in this state, shall de- 
posit in the clerk’s office of the county where they propose doing business 
therefor the power of attorney, commission, appointment, or other authority 
under and by which they act as agents. Sec. 3030. The provisions of this 
act are hereby made conditions upon which such corporations may be author- 
ized to do business in this state, or hold titles to or liens on real estate there- 
in. Sec.3765. Itshall not be lawful for any agent or agents of any insurance 
company incorporated by any other state than the state of Indiana, directly 
or indirectly, to take risk or transact any business of insurance in this state 
without first producing the certificate of authority from the auditor of this 
state; and, before obtaining such certificate, such agent or agents shall 
furnish the said auditor with a statement under oath of the president and 
secretary of the company for which he or they may act. 

Said section then sets forth what matters such statement shall 
contain. The contention on the part of the appellant is that the 
contract is governed by the laws of Pennsylvania, and not Indiana; 
and of the appellees, that the facts alleged in the answer bring the 
contract within the laws of Indiana. We must therefore look to 
the allegations in the answer, which are admitted by the demurrer, 
to ascertain whether the facts stated are sufficient to bring the 
contract within the statute of this state, and make it appear 
that the contract was consummated in this state. The answer 
alleges that one W. 'T. Royse, who took the application at Greens- 
burgh, Decatur County, Ind., as such agent, forwarded the same to 
the home office, and who, upon the return of the policy, as such 
agent, delivered same tothe appellee, and received from him the 
sum of $20, the first’ payment, which included the sum of $6, annual 
dues for the first year. It seems clear from these facts that the 
contract was not made in Pennsylvania. The negotiations con- 
nected therewith in obtaining the application, in forwarding it to 
the home office, in collecting the amount due thereon, and in the 
delivery of the policy after the payment of the amount due, were 
done and performed by appellant’s agent at Greensburgh, Decatur 
County, Ind. We think the contract comes within the provisions 
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of the section of the statute set out in this opinion, and was a vio- 
lation of these sections. If there was any doubt upon this question, 
the case of Cassaday vs. Insurance Co. (72 Ind., 95), removes such 
doubt. That case was an action upon a promissory note as the 
consideration of a policy of insurance against loss by fire by a 
foreign company, and as to material facts is in every material point 
similar to this case; in fact, we are unable to distinguish any  dif- 
ference in principle in the two cases. The case of Insurance Co. vs. 
Thomas (46 Ind.,:44), so far as the questions involved in this case 
were determined, sustains the view we have taken. We have been 
referred to some authorities which are to some extent in conflict 
with these cases, but we find no conflict in the decisions of the 
Supreme Court of this state upon the questions in this case, but all 
tend in the same direction. The contract must, therefore, be treated 
as coming within the provisions of, and in violation of, the statute 
of this state. 

It is suggested by the appellant that the statute, being a highly 
penal one, should not be enforced against the appéllant, who is a 
receiver, and is winding up the affairs of the corporation who made 
the contract in the case at bar, in the interest of all parties; com- 
pliance with the statute is not an impossibility; that the evident 
intention of the legislature was to protect the citizens of this state 
in their negotiations with foreign corporations. The corporation 
which made this contract has been dissolved, and the receiver, as 
has been said, is suing in the interest of all parties. In support of 
this view we are referred to Insurance Co. vs. Wellman (69 Ind., 
413), and Elston vs. Piggott (94 Ind., 15). We do not think these 
cases aid the appellant. In the case of Insurance Co. vs. Wellman 
it was held “that policies issued and notes taken by foreign insur- 
ance companies within this state are not void because they have 
not complied with statutes authorizing them to do business within 
its limits, but the remedy upon such notes is suspended until they 
do comply with said laws.” The answer pleaded a non-compliance 
with the statute, was held sufficient, and the payment against the 
insurance company by reason of this failure was affirmed. The case 
of Elston vs. Piggott presents a different question. In that case it 
was “held that a decree of foreclosure and title acquired under a 
sale pursuant thereto by a foreign corporation plaintiff cannot be 
questioned upon the ground that the corporation had not filed a 
power of attorney, as required by section 3022, Rev. St., 1881, the 
fact being available only by answer in abatement.” The contract 
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in this case was unenforceable under the statute, and suit could 
not be maintained thereon until the company had complied with 
the statute. That it did not do while it had the power, but waited 
until dissolved by process of law. It then became impossible to 
comply with the statute, and until which time the contract could 
not be enforced. The legal conclusion would seem to follow if the 
company could maintain suit by a compliance with the statute, and 
waited until it was dissolved, and by its own laches created the im- 
possibility. The fact of being dissolved in that cordition would 
not give the receiver a right the company did not possess, and by 
its own fault had rendered impossible. There is no error in the 
case for which it should be reversed, and is therefore in all things 
affirmed, at the cost of the appellant. 


to 


SUPREME JUDICIAL COURT OF MAINE. 


JOHNSON 
Us. 
MAINE & N. B. INS. CO.*. 


Unless otherwise apparent from the context, the word “insanity,” in sta- 
tutes and contracts, means inability to reason and will intelligently. 


When a party makes unqualified statements in a contract, and therein stipu- 
lates that they are full, complete, and true, he stipulates for actual, ab- 
solute truth, and not for truth according to his belief or understanding. 


When a party stipulates in a contract that all his statements therein are ma- 
terial, and that falsity in any of them shall avoid the contract, the court 
cannot, without an enabling statute, pronounce any of them immaterial. 


In a life insurance contract, one of the statements by the assured, stipulated 
by him to be material and true, viz., that his hrother never had insanity, 
was untrue. Held, that it avoided the contract. 


A. W. Paine, for Plaintiff. 
Baxer, Barer & Cornisu, for Defendant. 
Emery, J. 

On report. The material facts established by the admissions and 
evidence are these: James H. Smith and the Maine & New Bruns- 
wick Insurance Company made a contract of insurance upon the 
life of Smith by the company, partly payable upon Smith’s death 
to the plaintiff, his half-brother. This contract was evidenced by 
“* Decision rendered, February 23, 1891. Syllabus Official, 
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two written instruments,—one, called the “application,” signed by 
Smith; the other, called the “policy,” signed by the proper officers 
of the company. All the terms and conditions of the contract 
were embraced in these two writings. 

The application contained various statements, and questions and 
answers thereto, and at the end were the following certificates 
signed by the applicant, Smith. 


(1) I have verified the foregoing answers and statements, and find them to 
be full, complete, and true. I do also adopt as my own, whether written by 
me or not, each foregoing statement, representation, and answer, and I agree 
that they are all material. * * * 

(2) I do hereby declare and warrant that the foregoing answers and state- 
ments are full, complete, and true; and I agree that this declaration and 
warranty, together with the preceding agreements, shall form the basis of 
the contract between the undersigned and the Maine and New Brunswick 
Insurance company, and are offered to said company by me as a considera- 
tion of the contract applied for, and are hereby made a part of the certificate 
to be issued on this application; and if there be any concealment, misrepre- 
sentation, or false statement, or statement not true, made herein, then the 
certificates. to be issued hereon shall be null and void. * * * 


The policy (or certificate) contained a stipulation that it was is- 
sued upon the condition that the statements and declarations made 
in the application were true, and that the application was a part of, 
and the basis of, the contract of insurance. 

In the application, among others, was the following question 
and answer :— 

No. 16. Have either of your parents, brothers, or sisters ever had insanity, 
consumption, chronic cough, or any scrofulous, constitutional, or hereditary 
disease? Answer. No. 

At the time of making this application, however (July 8, 1888), 
the applicant Smith had a brother, John T. Smith, who was then 
an inmate of the Central Lunatic Asylum, Va., having been com- 
mitted to that asylum in 1880. He was a monomaniac, made so 
by religious excitement. He was quiet, peaceable, and harmless. 
He was employed daily at the pump-house, assisting the firemen, 
and did other light work. His mental disease was of the class 
called by physicians “chronic dementia.” His physical health was 
good, and, so far as appears, was unaffected by his mental condition. 

James H. Smith, the applicant, had full knowledge of the mental 
condition of his brother John, as above described (so far as a per- 
son unskilled in mental disease would observe or appreciate it), at 
the time of the making of this contract upon his own life, but made 
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no other statement about it in his application than his above 
answer to question No. 16. 

James H. Smith, the applicant, died March 16, 1889, of acute 
mania, in the Westboro’ (Massachusetts) Insane Hospital, to which 
he had been committed February 25, 1889. While in the hospital 
he was noisy, incoherent, untidy, destructive, and delirious. The 
immediate cause of his death was “exhaustion of acute mania.” 
The plaintiff, a beneficiary under the policy, having observed all 
the legal preliminaries, brought this’ action against the company to 
recover the amount specified in the policy to be paid to him upon 
the death of the insured. The defendant company defend the ac- 
tion, contending, under the proper pleadings, that the applicant’s 
negative answer to question No. 16 in the application, and above 
quoted, was erroneous; and that such error of answer or statement 
rendered the contract void, under the express stipulations in the 
application and policy. The plaintiff opposes this contention of 
the company with various counter-oppositions, which we now 
proceed to consider. 

1. The plaintiff contends, first, that the answer was not in fact 
erroneous; that the applicant’s brother John was not insane in the 
sense in which the word “insanity” was used in question No. 16. 
His argument is that the word “insanity,” used in that connec- 
tion in an application for life insurance, only means such forms of 
insanity as affect physical health, and tend to shorten physical life, 
and does not include in its meaning a case of chronic dementia, 
where the patient is quiet and harmless, and in physical good health, 

Etymologically, insanity signifies unsoundness; lexically, it signi- 
fies unsoundness of mind, or derangement of the intellect. Medi- 
cal science, with its usual zeal, has deeply investigated the various 
forms, symptoms, causes, results, and manifestations of mental ur- 
soundness or disease, and has discovered numerous kinds of such 
diseases, to which it has given appropriate technical names. Dr. 
Hammond (late surgeon general United States army), for instance, 
classifies these kinds into seven classes, and thirty-three subclasses 
(not claiming, however, this to be a natural classification): De- 
mentia and mania are both specified in this classification. But, 
however necessary such an analysis and classification of mental dis- 
eases may be to the science of medicine, they are impracticable 
and unnecessary in legal science. In law, every mind is sound 
that can reason and will intelligently in the particular transaction 
being considered; and every mind is unsound or insane that can- 
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not so reason or will. The law investigates no further. Whether 
this last-named mental condition be congenital, or the result of 
arrested mental development, or of religious excitement, or of phy- 
sical disease, or of dissipation, or of old age, or of unknown causes; 
whether it be casual, temporary, or permanent; whether it be per- 
sonal or hereditary; whether it be manifested in the mildest de- 
mentia or the wildest mania,—it is expressed in law by the same 
word, “insanity.” When this word occurs, unexplained or un- 
limited, in any statute, contract, or other legal literature, it signi- 
fies any derangement of the mind that deprives it of the power to 
reason or will intelligently» The mind of John T. Smith, the 
brother, suffering from chronic dementia, as described, had un- 
questionably lost that power of reasoning or willing, and to say in 
the application that he had no insanity was clearly untrue: St. 
George vs. Biddeford, 76 Me., 596. 

2. The plaintiff contends, again, that, whatever be the legal 
meaning of the word “insanity” in the application, the applicant 
did not understand it to include his brother’s case; that, although 
the applicant knew the facts as to his brother’s mental condition, 
he did not know that such condition was one of insanity; hence 
that his negative answer was correct, according to bis best knowl- 
edge and belief. If the applicant was sincere in such a belief, 
it would acquit him of fraud in so answering; but his sincerity is 
not enough to uphold a contract stipulated to be based on the 
actual correctness of his answers. He stipulated absolutely, in his 
application, that his answer was “ full, complete, and true.” Such 
a stipulation calls for truth in fact, not merely for the applicant’s 
knowledge and belief. His answer was unqualified. It purported 
to state an absolute fact. He did not qualify it by any reference 
to belief or understanding. The other party was to rely upon 
the language used, the outward expression, without inquiring into 
the inward belief. Had he stated his answer to be merely ac- 
cording to his belief, and such answer had been accepted, his be- 
hef might be material and sufficient, as in Insurance Co. vs. 
Gridley (100 U. S., 614), cited by plaintiff's counsel; but, as the 
answer stands in this case, the applicant’s belief and sincerity are 
clearly immaterial and insufficient. 

3. The plaintiff contends, still again, that the answer cannot 
affect the contract, because, if untrue, it was immaterial. His ar- 
gument here is that the insanity of the brother did not affect his 
physical health, is not shown to be a family taint, did not in any 
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way increase the risk of insuring the applicant’s life, and hence 
was an immaterial matter not in any way affecting the contract. 
We do not think, however, the question of the materiality of the 
answer is now open for consideration. That question was closed 
by the parties themselves. They stipulated that this answer, with 
all other answers, was material. The company was under no ob- 
ligation to insure the life of the applicant. It was a private cor- 
poration, doing a private business. It could admit or reject appli- 
cants at will. It could impose such terms and conditions (not 
illegal) as it pleased, however immaterial or trivial they might ap- 
pear to the court. It had a right to stipulate that it would not in- 
sure the life of any person whose brother had ever had any kind or 
degree of insanity. It had a right to stipulate that any insanity 
in any relative should be regarded as material to the risk. The 
applicant could decline to enter into a contract for insurance on 
those terms and conditions, or he could accept them and close the 
contract. 

The legislature of this state has interposed to some extent in 
fire insurance contracts, and enacted that certain representations 
or statements in the application must be shown to be in fact ma- 
terial before they shall be held to avoid the contract. It is not 
competent, in such cases, for the parties to conclude for themselves 
a question which the statute declares shall remain open for the 
court. There is no such statute affecting life insurance contracts. 
The parties to these contracts are left free to agree upon their own 
terms, conditions, and stipulations (except as to forfeiture for non- 
payment of premiums, there being a statute regulating that). 
Until a statute shall intervene, a court of law must recognize the 
contract the parties make, and not venture to change it in any way. 
Whatever the parties say and agree in their contract shall be ma- 
terial (always assuming it not to be unlawful) the court cannot de- 
clare to be immaterial: Jeffries vs. Insurance Co., 22 Wall. 47; 
Insurance Co. vs. France, 91 U.S., 510. 

The other contentions of the plaintiff are simply different state- 

-ments of those above considered. The plaintiff's counsel has ar- 
gued his several propositions in a very full and elaborate brief, 
which we have thoroughly studied. He has cited many authorities, 
which we have painstakingly examined, as, however clear our own 
views, we would hesitate to run counter to the general current of 
judicial decisions. We think, however, that in every seemingly 
similar case, where a different result has been reached by a court, 
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it will be found that the language of the application or policy was 
materially different from the language in this case, or else some 
statute intervened to modify the language. Thus, in Moulor vs. 
Insurance Co. (111 U.S., 335), so confidently cited by the plaintiff's 
counsel as conclusive, there was no stipulation in the contract that 
each question and answer should be regarded. as material. The 
court naturally held that, in the absence of such a stipulation, the 
company must show to the court the actual materiality of the state- 
ment complained of. We do not think any court, in the absence 
of a modifying statute, has gone to the extent of expunging from 
a contract, or disregarding in its construction, any statement or 
item which the parties distinctly and in terms agreed should be 
regarded as material and essential to the contract. 

In this case, it was agreed by the parties that the sixteenth ques- 
tion and answer were material, and that an untrue answer should 
vitiate the contract. The answer was untrue, and we must give 
effect to the agreement of the parties, and declare the policy, for 
that reason, void. Judgment for the defendant. 

Peters, C. J., and Libbey, Foster, Haskell, and Whitehouse, J.J., 


concur. 


SUPREME COURT OF VERMONT. 


| 


STANDARD LIFE & ACC. INS. CO.* 


A policy provision exempted from liability for accidents resulting wholly or 
or partly, directly or indirectly, from the act, cause, or condition, or when 
affected by such act, cause, or condition, or under its influence, of among 
other things a violation of law. 

Held, That an accident from slipping upon frozen ground while returning 
— hunting on Sunday, in violation of the law, is not covered by the 
policy. 


W. L. Burnap and J. J. Enriaut, for Plaintiff. 
Seneca Haseiton and L. F. Enetessy, for Defendant. 


* Decision rendered, April 14, 1891. 
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Tompson, J. 

This is an action of assumpsit on two policies issued by defend- 
ant to plaintiff insuring him against accidental injuries. If the 
plaintiff has any ground of recovery, it rests wholly on these con- 
tracts of indemnity. A contract of insurance is to be construed 
according to its terms and the evident intent of the parties as 
gathered from the language used. All conditions involving for- 
feitures, as well as all exemptions, are to be construed strictly 
against the insurer, and most favorably for the insured. Yet the 
language of the contract is to be construed as a whole, is to receive 
a reasonable interpretation, and the risk is not to be extended 
beyond what is fairly within the terms of the policy: May Ins. (2d 
Ed.), §§ 172, 175; Brink vs. Insurance Co., 49 Vt., 442; Mosley vs. 
Ins. Co., 55 Vt., 142; Darrow vs. Society, 116 N. Y., 5387; Mutual 
Assur. Soe. vs. Scottish Union & Nat. Ins. Co., 84 Va., 116. Each 
policy contains the following clause : 

This insurance does not cover * * * injury resulting wholly or partly, 
directly or indirectly, from any of the following acts, causes, or conditions, 
or when affected by any such act, cause, or condition, or under its influence. 

Then follows an enumeration of such acts, causes, or conditions, 
among which is “violation of law” by the insured. The injury for 
which plaintiff seeks to recover is an injury to his knee sustained 
by him on Sunday, January 20, 1889. The plaintiff and a com- 
panion, about 9 o’clock in the forenoon of that day, took guns and 
ammunition, and set out from Burlington on foot for Colchester on 
a hunting expedition. They traveled on the highway six or seven 
miles, and then took dinner with a Mr. Coates. After dinner they 
engaged in hunting with Coates, who went with them as far as a 
Mr. Thayer’s, where they stopped a short time. Here Coates left 
them, and the plaintiff and his companion started for home through 
a field, and, while crossing frozen plowed ground in the field to get 
to the highway, the plaintiff’s foot slipped upon the frozen plowed 
ground, and his knee was injured. At the time of slipping he was 
carrying his gun. The accident occurred between 2 and 3 o’clock in 
the afternoon. 

The defendant contends that the facts of the case bring it within 
the provisions of the policy in respect to violations of law, and that, 
therefore, the plaintiff cannot recover. R. L., $§ 4315, prohibits 
traveling on Sunday, except from necessity or charity, or visiting 
from house to house except from motives of humanity or charity, or 
for moral or religious edification. R. L., § 4316, prohibits hunting, 
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shooting, pursuing, taking, or killing wild game, or other birds or 
animals, on Sunday. A person violating the provisions of either of 
these sections is to be fined. At the time of the accident, the 
plaintiff was engaged in hunting. He had his gun with him, and 
was ready to shoot any game he might see, whether in the field 
or on the highway on his way home. He started out to secure 
game wherever he might find it, and it does not appear that at the 
time of the accident he had abandoned this purpose. In hunting 
he was violating the law of this state. The traveling of the plaintiff 
was as much a part of his act of hunting as carrying his gun and 
ammunition or shooting or capturing game when the opportunity 
occurred in the course of the hunt. Without walking, the plaintiff 
could not have engaged in his hunt. Thus the accident was caused 
directly by plaintiffs violation of the law in hunting. The effect of 
the violation of the Sunday law upon a person’s right to recover for 
injuries received in the course of such violation has generally arisen 
in cases in which the defendant sought to escape responsibility 
for his own tort to a traveler or laborer. On this question the de- 
cisions have not been uniform. Some courts have held that the im- 
mediate cause of the injury was the travel or labor on Sunday, and 
that the plaintiff could not recover. Of this class of cases are Day 
vs. Railway Co. (135 Mass., 113); Cratty vs. City of Bangor (57 Me., 
423). Other able courts have held that a Sunday traveler or laborer, 
injured by the wrongful act or neglect of another, might recover 
upon the ground that the violation of the Sunday law by the 
injured party is in the nature of a condition, rather than an im- 
mediate cause of the injury. To this effect are Baldwin vs. Barney 
(12 R. I., 392); Platz vs. City of Cohoes (89 N. Y., 219); Sutton vs- 
Town of Wauwatosa (29 Wis., 21). In Johnson vs. Irasburgh (47 
Vt., 28),-the court avoided the line of reasoning adopted in each of 
these classes of cases, by holding that a town was not bound to 
maintain a safe and sufficient highway for unlawful travel on 
Sunday or any other day, and that a person using the highway in 
violation of the Sunday law was there at his own risk, there being 
no duty or liability on the part of the town in respect to the high- 
way except that imposed by statute. The plaintiff's right of recovery 
rests in contract, and not in tort. No act or neglect of the defend- 
ant caused or contributed to the plaintiffs injury. Were the 
reasoning in Baldwin vs. Barney, supra, to be adopted, it would not 
avail the plaintiff, for, if being engaged in the unlawful expedition 
was not the immediate cause of his injury, it was certainly the 
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condition causing it. The provision quoted from the policy ex- 
cluded liability from any injury of which a violation of the law was 
the cause or condition producing it. It also expressly provides 
exemption from liability where violation of law is either the proxi- 
mate or remote cause or condition producing the injury. In short, 
it is so drawn as to exempt from liability under the reasoning and 
the holdings of the courts in both classes of cases cited. 

The plaintiff contends in argument that he was not engaged in 
hunting at the time he received the injury, but was walking home 
after he had been visiting. Were this claim conceded, we do not see 
how it gives plaintiff any better ground for recovery. He was not 
out simply for open air and gentle exercise, without any object of 
business or pleasure, as in Hamilton vs. City of Boston (14 Allen, 
475), but was traveling several miles and from town to town, on this 
theory, to make a visit for pleasure. “In Cratty vs. City of Bangor, 
supra, the plaintiff was traveling on foot on Sunday with other 
persons to make a visit of pleasure to a friend, and it was held ‘that 
he was traveling in violation of a statute prohibiting traveling on 
Sunday, unless for charity or necessity. The court further says 
that “no distinction is made between those who travel within town 
and those who travel from town to town.” In going from Burling- 
ton to Colchester and back, a distance of 12 or 14 miles, to visit 
Coates for pleasure, or to hunt, the plaintiff was clearly violating 
the provisions of R. L., § 4315, prohibiting traveling on Sunday. 
Every step he took in making that trip was in and of itself a viola- 
tion of law. In taking one of those steps he slipped and was 
injured. We think it would savor too strongly of hair-splitting 
refinement to hold that the injury was not directly caused by the 
violation of the law in traveling. But, in this view of the case, the 
exception in the policy exempts the defendant from liability, 
whether the traveling is held to be the cause or only a condition 
producing injury, or influencing it, directly or indirectly. The 
liability to accident must be greatly enhanced in the case ofa 
person who, like the plaintiff, engages in hunting or traveling 
about the country on Sunday, in open violation of law, as compared 
with one who observes the law. The defendant has a right to say 
that it would not assume such increased risks. The defendant, not 
having contracted to indemnify the plaintiff for the injury which he 
received, he cannot recover. Judgment reversed, and judgment 
for defendant. 





Bogards vs: Farmers’ Mut. Ins. Co. 


SUPREME COURT OF MICHIGAN. 


BOGARDS 
vs. 


FARMERS’ MUT. INS. CO.* 


A by-law of a mutual company made subsequent to the policy excluded risks 
from the use of steam-threshers. The insured had received a copy of the 
by-law without objection. Insured had agreed in his application to be 
governed by the by-laws then existing, or any subsequent changes. 

Held, That he was bound by the by-laws. 


Held, That the members had power at their annual meeting to make such a 
by-law, where the statute and charter authorized the corporators, trustees, 
or directors to make necessary by-laws for the government of the oflicers 
and members, and conduct of the affairs; and the charter provided that 
the members at the annual meeting shall determine the limitation of single 
hazards. ; 


S. Wessexius and R. A. Maynarp, for Appellant. 
J. C. Post, for Appellee. 


Grant, J. 

The defendant was organized under an act to provide for the 
incorporation of mutual fire insurance companies, approved April 
15, 1873. On March 25, 1881, it issued to plaintiff a policy of in- 
surance, covering buildings and personal property, the insurance 
to continue for the term during which the plaintiff should remain 
and be a member of said corporation. Membership was maintained 
by the payment of certain fees and one mill per cent on the amount 
insured at the time of issuing the policy, and the assessments made 
thereafter. The policy was in full force and effect August 1, 1887, 
when plaintiff's barn and its contents were destroyed by fire caused 
by sparks from a steam-engine used in threshing grain for plaintiff. 
At the time the policy was issued no by-law existed in regard to 
the use of steam-power affecting the right to recover. In his appli- 
cation plaintiff agreed to observe and be governed by all the con- 
ditions of its charter and by-laws as they then existed, and any 


* Decision rendered, February 20, 1890. 
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changes that might thereafter be made in the same. At the annual 
meeting held January 14, 1882, the following by-law was adopted : 
“This company will not be liable for loss, or losses, caused by fire 
from steam-power used on or about the premises of any member of 
the company.” A copy of this by-law was immediately given to 
plaintiff. He made no objection, but continued his membership, 
an] attended the annual meeting in January, 1886, when this by- 
law, with others, was read. The statute provides that the corpo- 
rators, or the trustees or directors, as the case may be, shall have 
power to make such by-laws as may be deemed necessary for the 
government of its officers and members, and the conduct of its 
affairs. The charter of the defendant provides that at the annual 
meeting the members present shall, among other things, determine 
a limitation of single hazards, the compensation of its officers, adopt 
by-laws, etc. It also carefully limits the powers of the board of 
directors, and provides that they shall make and adopt all needful 
by-laws for the government of its officers and members, and the 
conduct of its affairs. 

1. This policy was issued and received upon the express agree- 
ment that it was subject to all changes that should be thereafter 
made in the charter and by-laws. Such contract is valid. The de- 
fendant was a mutual insurance company. The plaintiff, asa 
member, had an equal voice with the others in the management of 
its affairs. The by-law was regularly adopted. Under the charter, 
he could have had his policy canceled and withdrawn. By his 
conduct, he assented to the by-law, and the change in the terms of 
his policy caused thereby. Thisis not in conflict with the principle 
established in Becker vs. Insurance Co. (48 Mic] ., 610). In that case 
there was no agreement in the policy that it should be subject to 
change. There the policy was declared to be subject to the charter 
and by-laws, which meant, of course, the charter and by laws as 
they then existed. 

2. The members of the corporation, under the law and the 
charter, had the power to make the by-law in question. That 
power was expressly conferred upon them. By-laws duly passed 
by the members at any annual or special meeting are binding alike 
upon the corporation and the directors. It is very doubtful if, 
under the charter, the directors would have the power to pass such 
a by-law. The by-laws which the directors may make are confined 
to the government of its officers and members, and the conduct of 
its affairs. It was evidently the intention of the charter to give to 
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the corporation, acting through its members at their meetings, the 
exclusive right to prescribe the conditions upon which policies 
should be issued. Neither the statute nor the charter of the de- 
fendant gives the exclusive right to the directors to make by-laws. 
This power is lodged in the members of corporations at large, and 
may be exercised by them, in the absence of any provision express- 
ly delegating it to a select body, to their exclusion. ‘The judgment 
of the circuit court in favor of the defendant is affirmed, with costs, 
The other justices concurred. 


SUPREME COURT OF MINNESOTA. 


vs. 
NORTHWESTERN ENDOWMENT & LEGACY ASS'N.* 


Finding of fact sustained, to the effect that a person whose life was insured 
in a mutual benefit association had not changed the beneficiary appointed 
in the certificate. In a letter to the company, he had indicated a substi- 
tution of beneficiaries, which he desired to make, sending his certificate 
for that purpose; but, it being returned to him with directions to sign a 
formal revocation and reappointment of beneficiaries, indorsed on the 
certificate, he retained it without further action. 

Chadwiek vs. Cornish, 26 Minn., 28, followed, to the effect that evidence of 
the acts of a surviving interested party with a person deceased is not 
within the rule excluding conversations and admissions. 


Horr & Jounson, H. H. Bonniwett, and F. R. Auten, for Appellant. 
R. H. McCretianp, for Respondent. 
Dickinson, J. 

This is an action upon a certificate of insurance of the life of one 
Andrew J. Hall, who was a member of the defendant corporation. 
The certificate named this plaintiff as the beneficiary to whom pay- 
ment was to be made in the event of the death of the assured. 
The only defense fhade was that before his death the assured bad 
designated other beneficiaries, revoking the appointment of the 
plaintiff as such. Issue being joined as to that defense, the court 
found the fact against the defendant. The principal question on 


* Decision rendered, August 7, 1891. Syllabus by the court, 
Vou, XX.—66. 














1042 Report of Decisions. [ Novw., 


this appeal is whether this finding of fact was justified by the evi- 
dence. We are of the opinion that the finding of the court should 
be sustained. By the terms of the certificate it was made payable 
to the plaintiff, or to such person as the assured might subsequently 
direct, by will or otherwise. Indorsed on the certificate was a 
blank form, to be filled out and executed, for the purpose of chang- 
ing the designated beneficiary, if that should be desired. Section 
10 of the by-laws of the association, subject to which the contract 
was made, provided that “certificates of membership shall not be 
transferred to bind the association, except such transfer shall be 
allowed by the secretary, and noted upon the books of the associa- 
tion.” It seems to be conceded that this refers to, or at least em- 
braces, changes of the beneficiaries in such certificates. On the 
15th of April, 1890, the assured filled out the blank indorsed on the 
certificate, so that it read as a revocation of the appointment of the 
plaintiff as beneficiary, and a designation of others in his stead. 
This was not, however, signed, dated, or witnessed; the blanks for 
such purposes being left unfilled. He then sent the certificate 
thus indorsed to the secretary of the association, with a letter in 
which he said:— 


Inclosed find one of my certificates for change No. 1,271. 

To Nettie Hall $500. 

Otto Hall $500. 

Temple Lodge A. F. & A. M. of $500, Hutchinson to pay my funeral ex- 
penses to pay monument. I have turned over to my brother over $1,500 from 
other sources he is able but he has not one child that if they should have 
$100 or $1,000 almighty soon doing them harm send certificate to I. Kouwe, 
Hutchinson, Minn. Yours truly, A. J. HALL. 

Upon receiving this communication, the secretary, on the 17th 
day of April, returned the certificate to Hall, with a letter calling 
his attention to the fact that the indorsed revocation and re- 
appointment of beneficiaries had not been signed, dated, nor wit- 
nessed, and saying that as soon as it should be signed and re- 
turned he would attend to it. Hall received this letter with the 
certificate, and retained the latter without further action on his 
part, so far asis shown. He did not sign the indorsement on the 
certificate. He died on the 26th of April. 

It is unnecessary to decide whether the member of the associa- 
tion might, by his own act of revocation and reappointment, with- 
out any assent or action on the part of the association, effectually 
change the beneficiary so that the person last appointed might re- 
cover. It may be assumed that this might have been done. 
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While it is apparent, from the letter of the assured sent to the sec- 
retary with his certificate, that he intended to have a change made 
in the contract, so that the sum specified should be payable to the 
persons designated in the letter, it is a matter of doubt whether 
he intended that the letter and the return of the certificate should 
alone be effectual to complete such a change in the contract. His 
letter stated that he sent the certificate “for change,” and directed 
“certificate” to be sent. It contained matter of personal explana- 
tion and comment which would not naturally be embraced in a 
document intended as a legal instrument. The more formal in- 
dorsement on the certificate, which if executed would have consti- 
tuted a perfectly plain exercise of the power of revocation and re- 
appointment, was left unsigned. It is a just inference of fact that 
he intended to designate the change which he desired to have 
made by a new certificate to be issued. Atleast he knew, when 
the secretary returned the certificate for his proper execution of 
the indorsed revocation and reappointment, that the other party 
to the contract did not claim the substitution of beneficiaries to 
have been yet effected. He was then advised that if he desired 
to have the change made he should subscribe the declaration 
indorsed on the certificate, and return it to the secretary. This 
he did not do, but retained it without further action. The evidence 
suggests no reason why he did not comply with the simple direc- 
tion of the defendant’s secretary, if he still desired to carry out 
his previously expressed purpose. The trial court was justified 
in inferring that the assured either concluded not to perfect the 
substitution, or at least, that he remained undecided whether or 
not he would do so. In either case, the contract remained in 
form unchanged, and the substitution was not effectually made. 
There was no error in receiving the testimony of the plaintiff to 
the effect that he got the letter of the defendant’s secretary from 
the post-office, read it to the assured, and gave it to him. Such 
acts of a surviving interested party are not within the statutory 
rule relating to conversations with a deceased person: Chadwick 
vs. Cornish, 26 Minn., 28; Livingston vs. Ives, 55 Minn., 55, 62. 
The court at first overruled an objection to proof of the conversa- 
tion of the witness with the deceased, but, before any prejudicial 
evidence had been given, further proof of this kind was excluded. 
The only objectionable testimony given was that, when the witness 
read the letter to the deceased, he ‘asked him why he wanted to 
do so as he and I had agreed.” This testimony could not have 
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affected the result. There is no doubt, upon the other evidence in 
the case, that the letter was read to the deceased, and hence that 
he knew its contents. It is hence quite immaterial that improper 
evidence was also received, further showing that his attention was 
called to the subject at the time the letter was read. The proof of 
the mere question addressed by the witness to the deceased could 
have had no other effect than to show that the attention of the 
latter was called to the subject; and this, as we have said, was 
shown without dispute by that part of the testimony which was 
not objectionable. Judgment affirmed. : 


SUPREME JUDICIAL COURT OF MAINE. 


TROTT 
Us. 
WOOLWICH MUT. FIRE INS. CO.* 


An insurance policy issued on a dwelling-house in the name of a husband, 
when the title was in his wife, the company not being informed that the 
husband was not the legal owner, is void. 


Validity is not imparted to the policy by the fact that the company, still un- 
informed of the true state of the title, indorsed on the policy its consent 
that the policy might continue in force notwithstanding a temporary 
non-occupation of the premises. That act waived forfeiture on one ground 
only; not on all grounds: Clark vs. Insurance Co., 81 Me., 373, affirmed. 


J. M. Trort, for Plaintiff. 
C. W. Larrasesz, for Defendant. 
; Perers, C. J 

James H. Trott, husband of the plaintiff, in 1872, with his own 
money, purchased a farm in Woolwich, with buildings upon it, tak- 
ing the title in the name of his wife. There was no agreement be- 
tween the husband and wife as to the manner in which she should 
hold or use the property, but they with their family occupied it as 
a homestead until 1887, when they vacated it, removing out of the 
state. In 1886 he procured an insurance on the buildings in his 
own name, as if his own property. He died in 1888. It does no 
ee ne 


* Decision rendered, April 9, 1891. Syllabus Official. 
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appear that the insurance company or any of its officers knew that 
the title of the property was in the wife, and not in the husband, 
until the buildings were consumed by fire, in September, 1889. 

The action upon the policy is in the wife’s name as executrix of 
the estate of her husband. We see no way to escape the conclu- 
sion that the case must be controlled by the decision in Clark vs. 
Insurance Co. (81 Me., 373), which declares such a policy void. So 
far, the cases are absolutely alike. 

The plaintiff’s counsel cites several cases from other states, claim- 
ing that they tend to affirm the validity of the present policy. 
Those cases, if not arising upon facts different from present facts, 
must be founded, we apprehend, upon statutory provisions, unlike 
our own, affecting the rights growing out of the marital relation. 

The plaintiff contends that a circumstance affecting the policy 
distinguishes this case from the one we have cited. It appears that 
in June, 1889, several months before the fire occurred, the com- 
pany, upon notice that the buildings were vacant, indorsed upon 
the policy its consent that it should continue in force notwith- 
standing the non-occupancy; the secretary who made the indorse- 
ment having had notice that the husband was then deceased. This 
act is relied upon by the plaintiff as an estoppel against the com- 
pany, and a waiver of all error before existing, giving perfection to 
the original contract. 

We do not perceive that an estoppel was created by this fact. 
The officers of the company were not at the time aware that the 
wife held the legal title of the property. As the policy was void at 
first, it was just as much so afterwards. There was no new con- 
tract, or alteration of contract. The company merely waived a 
forfeiture for non-occupation of the property; for nothing else. The 
policy itself is absolute in its terms, although void, and no indorse- 
ment upon it in less absolute terms than those of the policy itself 
can impart to it validity. Exceptions overruled. 

Walton, Virgin, Libbey, Emery, and Foster, J. J., concur. 








SUPREME COURT OF PENNSYLVANIA. 


PFAFF 


Us. 


PRUDENTIAL INS. CO., or America.* 


Where the goles authorized the payment to the personal representatives, 
husband or wife, or relative by blood or marriage, and provided that a 
receipt signed by any such party should be conclusive evidence of pay- 
ment, an affidavit setting up payment to the mother of insured and her 
receipt is sufficient to prevent judgment. 


Assumpsit by Charles Pfaff, Jr., administrator, etc., of Emma 
Herring Pfaff, deceased, his wife, against the Prudential Insurance 
Company, of America, on two policies of insurance on the life of the 
deceased. Defendant filed the following affidavit of defense :— 


Frank L. Bedell, being duly sworn, deposes and says that he is head clerk 
(claim department) of the Prudential Insurance Company, of America, the 
defendant in the above-entitled suit, and that the said defendant has a just 
and legal defense to the whole of plaintiff’s claim as in the statement set 
forth, of the following nature and character, to-wit: On the seventh day of 
April, A. D. 1884, the defendant issued to Emma Herring a policy of insurance 
upon her life, No. 723,065, for $117,75 old rate, and new rate $121.00. * * * 
It is provided by the terms of the said policy, as follows: ‘‘ Provided always, 
that the production by or on behalf of this company, its successors or as- 
signs, of a receipt of the description hereinafter mentioned, for the sum of 
money insured hereby, or of other sufficient proof of payment by said com- 
pany of said sum of money, to any or either of the persons hereinafter men- 
tioned and described, and hereby authorized and empowered to sign said re- 
ceipt for and receive the said sum of money, said receipt being signed by any 
person being either an executor or an administrator, husband or wife, or rela- 
tive by blood or connection by marriage, of the person designated in the first 
column of the schedule embodied herein, shall be final and conclusive evi- 
dence to all intents and purposes, after such sum has been duly paid unto 
and received by the person or persons lawfully entitled to receive the same, 
and that all claims and demands whatsoever upon or against this company 
in respect to this policy have been fully satisfied.” In pursuanee of the au- 
thority and discretion given and reserved as aforesaid to the defendant com- 


* Decision rendered, April 13, 1891. 
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pany to pay the sum insured to either of the persons in said policy mentioned 
as entitled to receive the same, the defendant company did on the 14th day 
of October, 1890, pay the said sum of $121.00 to Caroline Herring, the mother 
of Emma Herring. * * * On the 4th day of October, 1886, the defendant 
company issued upon the life of Emma Herring a policy of insurance, No. 
1,480,870, for the sum of $116. * * * Inand by the terms of sgid policy it 
isprovided: ‘Second, the company may pay the sum of money insured 
hereby to any relative by blood, or connection by marriage, of the insured, or 
to any other person appearing to said company to be equitably entitled to 
the same by reason of having incurred expense in any way on behalf of the 
insured, for his or her burial, or for any other purpose; and the production 
by this company of a receipt signed by any or either of said persons, or of 
other sufficient proof of such payment to any or either of them, shall be con- 
clusive evidence that such sum has been paid to the person or persons entitled 
thereto, and that all claims under this policy have been fully satisfied.” By 
virtue of the authority and discretion given and reserved to the defendant 
company, as aforesaid, they did on October 14, 1890, pay to Caroline Herring, 
the mother of Emma Herring, the sum of $116, and hold her receipt therefor. 
* * * The said Caroline Herring, the mother of Emma Herring, to whom 
the said payments were made, did, duying her life-time, pay to the defendant 
the premiums due upon the said insurance, and after the death of the said 
Emma Herring did pay the funeral expenses and other charges incident to 
her burial; all of which facts and matters thé defendant can prove upon trial 
of the cause. The said defendant never issued any policy upon the life of 
Emmi Herring, except the two hereinbefore mentioned. 

Plaintiff procured a rule to show cause why judgment should not 
be entered for want of a-sufficient affidavit of defense. The rule 


was subsequently discharged, and plaintiff appeals. 


Wayne & Netson, for Appellant. 
Francis Saunk Brown, for Appellee. 


Per Curtam.—We think the affidavit of defense was sufficient to 
prevent judgment. As the case must go to a jury, we forbear any 
discussion of it at this stage ofthe proceedings. Appeal dismissed. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BOYDEN 
Vs. 
MASSACHUSETTS MUT. LIFE INS. CO.* 


The policy was for the benefit of the wife and children of insured, and was 
afterwards assigned to insured by the wife and the children, who were of 
age. The wife died before the insured. 


Held, That the proceeds of the policy were assets of the insured’s estate for 
the benefit of creditors. 


Held, That a policy for the benefit of the wife of insured, or in case of her 
previous death ‘‘ for his own order,” was also assets of his estate. 


Held, That the company was entitled to set off debts against insured even 
though not due at the time of death. 


Tomas E. Grover and Josern J. Fretey, fur Plaintiff. 
Gipron WE ts, fur Defendant. 
. Know tron, J. 

We have no occasion to consider whether an action can be 
maintained in the name of the administratrix of an assured person 
upon a policy of life insurance payable to “the assured, his exe- 
cutors, administrators, or assigns,” which has been assigned as 
collateral security to the insurance company which issued the policy; 
for the parties have agreed that, if the defendant’s set-off is not 
allowed, judgment is to be entered for the plaintiff, and if it is 
allowed the judgment is to be for the defendant for the balance 
due. The plaintiff in the agreed statement of facts has admitted 
the validity of the assignments of the policy to the defendant, so 
far as they purport to secure the debts which they were intended 
to secure. The questions in the case relate to the defendant's 
attempt to set off against the plaintiff's claims the independent 
debts due it from the assured at the time of his death. These 
questions are two: First, whether the money due under the 
policies belongs to the administratrix as assets of the estate which 


—_— 


* Decision rendered, May 19, 1891. 
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are subject to the debts of the assured; and, secondly, whether these 
are “ mutual debts or demands between the plaintiff and defendant,” 
within the meaning of Pub. St., c. 168, § 1, or are within the pro- 
vision of section 12 of that chapter, which is as follows: “In an 
action by an executor or administrator, a demand against his 
testator or intestate, which at the time of his death belonged to the 
defendant, may be set off in the same manner as if the action had 
been brought by the deceased.” The policy numbered 7,629 was 
made “for the express benefit of Lucinda A. Boyden, wife of said 
assured, and their children.” This policy was assigned to the 
assured in due form by Lucinda A. Boyden, and by their children, 
who were then of full age. Lucinda A. Boyden died before the 
assured. If no assignment had been made, the policy, on her death, 
would have inured to the sole benefit of the children. A policy in 
this form, taken out by the assured on his life, and expressed to be 
for the benefit of his wife, is not only secured to her by our statute, 
but, in the absence of any statutory provision, it would be in the 
nature of an executory trust for her benefit, of which she could 
not be deprived without her consent: Pub. St., c. 119, § 167; St. 
1887, c. 214, § 73; Pingrey vs. Insurance Co., 144 Mass., 374; Gould 
vs. Emerson, 99 Mass., 154; Insurance Co. vs. Weitz, id. 157. But 
if the husband survives his wife, her interest in such a policy ceases 
with her death, and, in the absence of any express provision in the 
policy, it passes under our statute to their children, if there are 
any; if not, it belongs to the assured: Bailey vs. Insurance Co., 
114 Mass., 177; Burroughs vs. Assurance Co., 97 Mass., 359; Swan 
vs. Snow, 11 Allen, 224; Anderson’s Estate (Hays’ Appeal), 85 Pa. 
St., 202; Barry vs. Asse. Soc., 59 N. Y., 587; Eadie vs. Slimmon, 26 
me By de 

In the present case there is an express provision which declares 
the policy to be for the benefit of the children as well as of the 
wife, and on her death, if there had been no assignment, they 
would have become the sole beneficiaries. By virtue of their 
assignment, their interest passed to the assured, and the argument 
of the plaintiff that the assignment from the wife to her husband 
was void becomes immaterial, on account of her death in his life- 
time. The proceeds of this policy are assets of the estate, to be 
administered for the benefit of creditors and distributees. In the 
policy numbered 22,307, the following clause appears: “Said sum 
insured being for the express benefit of Lucinda A. Boyden, wife 
of said assured, in case of her decease prior to that of said assured 
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for his own order.” . The expression “for his own order” is 
equivalent to “for himself” or “for his estate;” and by the terms 
of the policy, Lucinda A. Boyden having deceased before him, the 
administratrix is entitled to the proceeds, to be administered as 
assets of the estate. 

The debts which the defendant seeks to set off and the claims 
which the plaintiff is trying to enforce are all in the same right. 
The plaintiff sues in her official capacity, and, in a broad sense, 
these are “mutual debts or demands between a plaintiff and de- 
fendant -in an action.” The statute in relation to set-off is a 
remedial one, and is given a liberal construction. This case comes 
within the reason of the rule prescribed by the statute, and it fairly 
falls within the language of section 12, above quoted. The action 
is by an administratrix, and the demands against the intestate 
which are sought to be set off belonged to the defendant at the 
time of his death, and by the terms of the statute they “may be 
set off in the same manner as if the action had been brought by the 
deceased.” It is contended on this language that the action could 
not have been brought by the deceased in his life-time, and that, 
therefore, the statute is inapplicable. There are many cases in 
which it is held that there can be no set-off of a debt against the 
deceased in an action brought by an administrator on a claim which 
has come into existence since the death of his intestate. But the 
case at bar is not within the principle on which these decisions are 
founded. The reason of the rule which is laid down in some of 
them is that a set-off, under such circumstances, would improperly 
affect the distribution of the assets. In the present case the claims 
in favor of the plaintiff's intestate existed in full force the instant 
that her intestate died. Certain preliminaries and the lapse of a 
certain time were necessary before they became payable, but the 
liability which is now sought to be enforced existed in the life-time 
of the assured. The debts sought to be set off were then due. 
The equitable liability of the defendant was only for the amount 
of the policies, diminished by the debts due it. We are of opinion 
that the statute should be applied in the same way as if the lia- 
bility of the defendant were of a kind which could have been 
enforced by the plaintiff's intestate in his life-time. Under 
statute similar to our own, this rule has been laid down in Skiles 
vs. Houston, 110 Pa. St., 254. See, also, Adams vs. Butts, 16 Pick., 
343; Blackler vs. Boott, 114 Mass., 24; Mathewson vs. Bank, 45 N. 
H., 104; Ray vs. Dennis, 5 Ga., 357. 
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If it were doubtful whether the set-off could be allowed in this 
case by virtue of the statutes in relation to that subject, there is 
another ground on which it would be permitted. It appears that 
the estate of the plaintiff's intestate is insolvent; and it has often 
been held in this commonwealth that the right of set-off by the 
general provisions of lawin relation to the settlement of insolvent 
estates of deceased persons includes debts against the deceased 
which are not due at the time of his death, and requires the 
adjustment of all claims on either side existing at that time, whether 
they were then payable or not: McDonald vs. Webster, 2 Mass., 
498; Bigelow vs. Folger, 2 Metc. (Mass.), 255; Phelps vs. Rice, 10 
Metc. (Mass.), 128; Aldrich vs. Campbell, 4 Gray, 284. The defend- 
ant’s set-off is allowed, and, in accordance with the agreement of 
the parties, judgment is to be entered for the defendant for the 
balance due. Under Pub. St., c. 137, § 33, no execution can be 
issued on this judgment, but the judgment may be presented for 
allowance against the insolvent estate in the same manner as other 
claims of creditors. Judgment accordingly. 


COURT OF APPEALS OF TEXAS. 


KNIGHTS & LADIES OF HONOR 
vs. 


BURKE.* 


The beneficiary under a benevolent certificate, who had no insurable interest, 
paid the dues for the insured without the knowledge of the society. 


Held, that the beneficiary, in an action brought during the life of the in- 
sured, could not recover back from the society the dues he had paid. 


Totpert & Toxsert, for Appellant. 
Cas. 8S. Topp, for Appellee. 
; Wu1s0n, J. 
One Pinson was a member of the order of the Knights & Ladies 
of Honor, and held two benefit certificates thereon, aggregating 


* Decision rendered, Nov. 12, 1890. 
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$3,000. Appellee, Burke, was the beneficiary in said certificates. 
Burke had no insurable interest in the life of Pinson. Burke paid 
dues and assessments for Pinson to the amount of $189.20. Appel- 
lant had no notice that Burke, and not Pinson, paid said dues and 
assessments. Burke ceased to pay dues and assessments for Pin- 
son, and, while Pinson still lived, brought this suit to recover of 
appellant the said sum of $189.20, paid out as aforesaid. He re- 
covered judgment for said amount in both the justice and county 
courts. We are of the opinion that the judgment is wrong. Appel- 
lee could not be beneficiary in the certificates, and could not legally 
claim or recover the insurance upon the death of Pinson. Having 
no insurable interest in the life of Pinson, public policy would not 
permit him to be recognized as a beneficiary in said certificates: 
Price vs. Lodge, 68 Tex., 361. His payment of the dues and 
assessments for Pinson was an arrangement between Pinson 
and himself, with which appellant had nothing to do. There 
was no privity of contract between him and appellant. Ap- 
pellant was entitled to the amount paid from Pinson, and not from 
Burke, but, if Burke saw proper to pay the same for Pinson, he 
must look to Pinson and not to appellant forreimbursement. The 
certificates are not void, except as to Burke, but, upon Pinson’s 
death, would be payable to his heirs. Burke might, in the event 
of Pinson’s death, have an equitable claim upon the money collect- 
ed upon the certificates; but this question is not in this case: 
Schonfield vs. Turner, 75 Tex., 324. The judgment is reversed, 
and the cause is remanded. 





Scott vs. Sun Fire Office. 


SUPREME COURT OF PENNSYLVANIA. 


SCOTT 
vs. 


SUN FIRE OFFICE.* 


The policy was procured by a broker for the insured from the regular agent. 
The premium was paid to the broker and by him to the agent. The com- 
‘ pany instructed the agent to cancel, who in turn wrote to the broker to 
attend to it, and sent policies in other companies with a request that he 
ask plaintiff to allow them to be substituted. The broker did not attend 
to the business, and the property burned with the insured in possession 

of the policy and ignorant of the wish to cancel. 


Held, That there was no cancellation. 


The facts sufficiently appear in the syllabus.—Eb. Ins. L. J. 

Ermentrovut & Ruut, for Appellant. 

Isaac Hester and D. H. Winaerp, for Appellee. 

Perr Curt. 

We find no error in this record. The plaintiff paid the pre- 
mium to his broker at the time the insurance was effected. The 
broker was not the agent of the defendant company, and the pay- 
ment to him was not, therefore, a payment to the company. But 
the premium was charged against the broker by Mr. Ermentrout 
who was the recognized agent of the company, and was paid to, 
him in the due and regular course of business between them. The 
payment to Mr. Ermentrout was a payment to the company. The 
agent had periodical settlements with his principal, and the pre- 
mium was regularly accounted for in this manner. Had the com- 
pany succeeded in canceling the policy before the fire, it would 
have had a good defense. This was not done. It evidently in- 
tended to do so, but the act was not consummated. The intention 
was not communicated to the plaintiff, and the company never re- 
turned the premium, nor offered to do so. Under these circum- 
stances, there was no cancellation. None of the assignments 
requires special notice. Judgment affirmed. 


* Decision rendered, March 17, 1890. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


JOHNSTON 
vs. 
UNITED STATES LIFE INS. CO.* 


The company contracted to loan certain sums to the agent, which advances 
should be a lien upon his commissions until discharged. 


Held, in an action by the agent for his commissions, the sums loaned were a 
valid set-off. 


Cuar.es E. Topp, for Plaintiff. 
Arruur F. Means, for Defendant. 
Auten, C., J. 

It is difficult to see that any question of law is presented by this 
bill of exceptions. By the contract, the company agreed “that, 
should his business require it, they will lend or advance to said 
agent, in equal monthly installments, during the first year of this 
contract, the sum of one hundred and fifty dollars per month; 
which said sum, or any part thereof, so advanced, shall be a lien 
until discharged upon his first and renewed commissions afore- 
said.” Under this stipulation, the defendant lent or advanced to 
the plaintiff $1,800 over and above all sums due him, except the 
commissions now sued for. This sum constituted a debt due from 
the plaintiff to the defendant. It has never been paid. There is 
nothing in the defendant’s letters releasing the plaintiff from the 
debt, even if the proposals contained in said letters had been ac- 
cepted.’ But they were not accepted. On the other hand, even 
before the date of the defendant’s second letter, the plaintiff sent 
his letter canceling the contract. The order of the court was 
clearly right. Exceptions overruled. 


* Decision rendered, June 25, 1891. 





Miscellany. 


MISCELLANY. 


Cases to which an insurance company is party, which are not 
actions on policies, but which relate to matters outside of insur- 
ance; as jurisdiction, injunction, mandamus, the relations of 
statute laws to corporations, etc., where the principles and prac- 
tice of insurance, as such, are not specifically involved ; and 
other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information. 
and are not intended as digests, nor for citation. 


ABANDONMENT, WHEN JUSTIFIED. 


The case of Hundhausen vs. U. S. Fire and Marine Ins. Co. et al., 
decided in the Supreme Court of Tennessee on November 11, 
1875, was for the first time reported in the Southwestern Reporter, 


vol. 17, p. 152. The syllabus of the decision was as follows: In an 
action on a policy on a floating bathing-boat worth $9,000, with 
insurance of $5,000, it appeared that the boat sprang aleak, and 
the assured notified the insurer, who went to the sinking vessel 
with a wrecking-boat, the owner of which agreed to raise her for 
$1,800. The insurer urged the assured to enter into the contract, 
and that the insurer would indorse it and pay the bill. The assured 
refused, and abandoned the vessel as lost. It further appeared 
that the vessel could have been repaired for $300. Held, that the 
assured could only recover $2,100, since, if she had expended this 
amount, the ‘vessel might have been saved, and she could not 
abandon it when it could be saved by an expenditure of less than 
half its value. 


Interest oF BENEFICIARIES UNDER A Wrre’s Po icy. 


The Supreme Court of New York, General Term, Third De- 
partment, decided in the case of Walsh vs. Mutual Life Ins. 
Co., July 11, 1891, that where a policy of life insurance was 
issued, payable to the wife of the insured, “for her sole use if 
living, in conformity with the statute, and, if not living, to her 
children, or their guardian for their use,” and the wife and one of 
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her three children died before the insured, one-third of the amount 
due on the policy is payable to the deceased child’s personal repre- 
sentatives: Lane vs. De Mets (13 N. Y., Supp., 347) was distin- 
guished. In that case the clause was that “if there be no such 
children surviving” the money should be paid to personal repre- 
sentatives of the insured, and it was held that the avails should go 
only to surviving children. The case of Whitehead vs. Ins. Co. 
(102 N. Y., 143) was also distinguished, where the wife had died and 
all the children survived. There the interests of children who 
subsequently died before the husband passed to their respective 
administrators. 


GenERAL AVERAGE.—DaAMAGE FROM WatTER IN EXTINGUISHING Fire. 


In the case of Union Mutual Marine Ins. Co. vs. Owners of the 
Steamer Roanoke, decided by U.S. District Court at Milwaukee, 
June 1891: Jute in the hold of the steamer took fire while lying at 
her wharf, and was extinguished by pouring water into the hold. 
The court held that the intentional inundation of that part of the 
cargo in the hold was a voluntary sacrifice for the common benefit, 
which justified a general average contribution. 





